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Review, its necessity, and how best to accomplish it are ques- 
tions which concern or should concern every earnest student of 
the law. As to its necessity, he is no doubt convinced; as to its 
practicability in the time which he has at his disposal, he is per- 
haps not so.clear. 
The American Law Book Company, which has long been mak- 
ing working tools for the practicing lawyer, has, in a series of | 
small volumes, of which this is one, addressed itself to the task of 
making a students’ working tool designed to make quick and com- 
prehensive review of particular subjects of the law practicable and 
efficient. 

The fundamental idea upon which these volumes are based is _ 
that an epitome of a comprehensive treatise designed for the use 
of practicing lawyers should afford a well analysed and presented 
_ statement of the general principles which a student must master. 

With this idea as a base, the text of each of these books has been 
compiled from the authoritative text of Corpus Juris and Oye. 
Each statement which is made is supported by references to Cor- 
pus Juris or Cyc, as the case may be, and if the student cares to © 
follow up these references, he will find them leading him to an 
elaboration and discussion of the rules, to statements of the rea- 
sons therefor, and to copious illustrations and applications of 
them. 

The purpose of these books is, most emphatically, not to teach 
the law. It would be absurd to attempt to do so in the limited 
number of pages used. On the contrary, their sole purpose is to 
refresh the student’s recollection of principles which he has al- 
ready been taught, or which he has mastered for himself, from 
the study of cases and by classroom work. The skeleton state- 
ment of the subjects contained in these volumes, it is hoped, will 
prod the student’s mind in the manner that a witness’ mind is 
prodded by a memorandum offered to refresh his recollection, and 
he is enabled to testify as to the fact itself. 

This refreshing of recollection, it may be in some cases, will be 

a calling of the student’s attention to something which he has 

overlooked or not entirely mastered and will lead him back to his 
pel 
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case books, lecture notes, or other sources of information. In such 
instances, perhaps more than in any others, a book of this charac- 
ter will prove its value. 

While the series of books, of which this volume is one, is de 
signed for students, in so far as the practitioner is yet a student, 
they may prove useful to him. They relate to the large branches 
of the law, and by their analyses of their subjects and their direc- 
tions to the precise places in Corpus Juris and Cye for comprehen- 
sive and detailed discussions of the matters they state in outline 
may often, it is hoped, prove valuable time savers. 

In conclusion, the publishers would state their hearty appre- 
ciation of the reception which the profession, students, and prac- 
titioners alike, have given the original volume of Outlines for Re- 
view, which in a great measure is responsible for this effort to 
carry farther the work begun by that volume. 


Tue American Law Boox Company 
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OUTLINES OF AGENCY 


CHAPTER I 


DEFINITIONS AND DISTINCTIONS; NATURE AND PURPOSE OF RELATION 


§1. Agency. 

. Principal. 

Agent. 

Subagent. 

Attorney in Fact. 

. Nature of Relation. 

. Purposes of Relation. 

a. In General. 

. b. Illegal Acts. 

. Other Relations Distinguished. 
a. Master and Servant. 

. b. Employer and Independent Contractor, 

11. ¢. Trusteeship. 

12. d. Partnership. 

13. Classes or Kinds of Agents. 


= 
i=) 


a. Express or Implied. 
14. b. Actual or Ostensible. 
15. ¢. General Agents. 
16. d. Special Agents. 
17. e. Universal Agents. 
18. f. Broker. 
19. g. Factor. 
20. h. Del Credere Factor. 


§1. Agency. “Agency” in its broadest sense includes every 
relation in which one person acts for or represents another by 
his authority. In the more restricted sense in which the term 
is used in the law of principal and agent, agency may be defined 
as the relation which results where one person, called the princi- 
pal, authorizes another, called the agent, to act for him, with 
more or less discretionary power, in business dealings with third 
persons. 

§ 2. Principal. The principal is the person whom the agent 
represents and from whom he derives his authority; he is the 
one primarily and originally concerned in the contract of agency.” 

§3. Agent. An agent is defined to be one who acts for or in 
the place of another by authority from him.’ 


1. Agency 2 C. J. § 1. 3. Agency 2 C. J. § 4. 
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§ 4, Subagent. When an agent employs a person as his agent 
to assist him in transacting the affairs of his principal, the per- 
son so employed is called a “subagent.” 4 

§ 5. Attorney in Fact. The term “attorney in fact” is fre- 
quently used in a loose way to include agents of all kinds, but 
in its strict legal sense it means an agent acting under a special 
power created by deed.°® 

§ 6. Nature of Relation. Agency is a representative relation, 
its fundamental maxim being, Qui facit per alium facit per se. 
The agent represents, acts for, and derives his authority from, an- 
other, his principal; he is an attorney, standing in the place of 
his employer. It is also a fiduciary relation which is one of 
trust and confidence.® 

The relation of agency is normally contractual, since it gen- 
erally arises from a contract, either express or implied in fact, 
previously entered into between the principal and the agent. 
In exceptional cases, however, the elements of a contract are 
wanting. Thus the agent may undertake to act for the prin- 
cipal without compensation and enter upon the undertaking; 
and in this event, although even as between the parties the 
relation of agency exists, the contractual element of considera- 
tion is wanting. So the relation may arise in certain cases by 
operation of law, as where an abandoned wife is invested by 
law with a limited power to bind her’ husband in contract to 
third persons; and in these cases none of the elements of a con- 
tract appear. And finally, even as between the parties, the legal 
effects and consequences of agency may attach where one person 
acts for another without authority or in excess of his authority, 
and the latter subsequently ratifies the act.’ 

§ 7. Purposes of Relation—a. In General. From the funda- 
mental maxim of agency, Qui facit per alium facit per se, it 
follows that, as a general rule of law, whatever a man may do 
himself he may do through an agent. ~This rule, however, is 
subject to certain exceptions, as there are acts of so peculiarly 
personal a nature that their performance cannot be delegated, 
such as making a will or contracting a marriage; and another 
instance is that an agent cannot perform by a subagent the acts 
which he has been appointed to perform in person.® 

§ 8, b. Illegal Acts. An act which, if done by the principal, 
would be illegal as in violation of common law or of some statu- 
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tory provision cannot be done through the agency of another ; 
and any agreement that authorizes or requires an agent to do 
an illegal act or tends to induce the commission thereof is con- 
sequently void.® 

§9. Other Relations Distinguished—a. Master and Servant. 
The relations of principal and agent and master and servant 
are frequently confused. In general the principles governing 
the rights, duties, and liabilities growing out of the two relations 
are the same, and to determine whether a given relation is one 
of agency or one of service is of no consequence. This results 
from the fact that the law of principal and agent is an out- 
growth and expansion of the law of master and servant. The 
only essential distinction is that the agent is employed to estab-- 
lish contractual relations between his principal and third per- 
sons, while the servant is not. Rather the servant deals with 
things; if he deals with persons it is not to bring about con- 
tractual relations and if he contracts for his employer with third 
persons he is in so far an agent; otherwise not.*° 

§ 10. b. Employer and Independent Contractor. An independ- 
ent contractor is one. who in rendering services exercises an 
independent employment or occupation and represents his em- 
ployer only as to the results of his work and not as to the means 
whereby it is to be done.1t The independent contractor, like 
the agent, undertakes to accomplish a certain end. In the work 
to be done and the means to be adopted to attain the end he is, 
even more than the agent, free from the control and direction 
of the employer. As a rule his acts are his own, his contracts 
are his own, and for them he, not the employer, is responsible. 
So far as the employer is concerned, the independent contractor, 
like the servant, deals with things; but, unlike the agent, he 
deals with persons and makes contracts on his own account.” 
The liability of an employer for the acts and contracts of one 
employed to work for his interests often turns on the distinction 
between agent or servant on the one hand and independent con- 
tractor on the other. For the acts of the agent*® or servant* 
within the scope of his employment the employer is in general 
- liable; for the acts of the independent contractor in general he 
18 oss” : 

§11. c. Trusteeship. While agency is a trust or fiduciary 
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relation demanding of the agent undivided loyalty and fidelity 

to the interests of the principal confided to his charge, it differs 

in many respects from any recognized class of trusts, although 
it may be difficult to define strictly, at all times, the line between 

a trustee and an agent. In the ordinary agency the title to any 

property involved, and usually to all the proceeds of the agency, 

remains in the prineipal, and the agent acts in the name of the 
principal; in a trust the legal title is in the trustee, and he acts 
in his own name. Agency may in general be revoked at any 
time; a trust can ordinarily be terminated only by the fulfillment 
of the purposes of the trust. It is the business of the agent to 

' make contracts binding his principal to third persons; a mere 
.trustee cannot render either the creator of the trust or the 
beneficiary liable to third persons.*® 

§ 12. d. Partnership. Partnership is a branch of the law of 
agency, each partner having authority in partnership affairs to 
act as principal for himself and as agent for the other partners, 
and this has been said to be the most certain test of partnership 
as distinguished from mere agency or employment. An agent, 
on the other hand, does not act for himself but for his principal 
alone.*? 

§ 13. Classes or Kinds of Agents—a. Express or Implied. With 
reference to the manner of their appointment agents are either 
express or implied. If they are appointed in terms, whether 
verbally or by writing, the agency is express; if they are not 
appointed in terms, but the appointment is implied as a matter 
of fact from the conduct of the parties and the circumstances 
of the case, the agency is implied.*® : 

§ 14. b. Actual or Ostensible. With reference to their author- 
ity in fact agents are said to be either (a) actual or (b) apparent 
or ostensible. An actual agent is one who has either expressly 
or by implication in fact been authorized by the principal to 

_ act in his behalf. An apparent or ostensible agent is one whom 
the principal, either intentionally or by want of ordinary eare, 
induces third persons to believe to be his agent, although he has 
not, either expressly or by implication, eonkemed authority upon 
hae a” 

§ 15. c. General Agents. A general agent is defined to be one 
who is employed to transact generally all the business of the 
principal in regard to which he is employed, or in other words 
to do all acts connected with a particular trade, business, or 
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employment, or to transact all the business of his principal of a 
particular kind or in a particular place.?° 

§ 16. d. Special Agents. A special or particular agent has been 
variously defined as one who is employed to act only in a special 
or specific transaction, or to do a specific act, or to do one or 
more specific acts, or for a particular purpose only, or to act 
within limited and circumscribed powers, under restrictions im- 
posed by the principal or implied from the nature of the act to 
be done.** 

§ 17. e. Universal Agents. A universal agent has been said 
to be one who is appointed to do all the acts that the principal 
may personally do, and which he may lawfully delegate to 
another the power of doing.” 

§ 18. f. Broker. A broker is one who is engaged for others 
on a commission negotiating contracts relative to property with 
the custody of which he has no concern; an agent employed to 
make bargains and contracts between other persons in matters 
of trade, commerce, and navigation for a compensation com- 
monly called brokerage.** Every broker is in a sense an agent, 
but every agent is not a broker. The chief feature which dis- 
tinguishes a broker from other classes of agents is that he is an 
intermediary or middleman, and, in effecting a sale or exchange 
cf property, acts in a certain sense as the agent of both parties 
to the transaction.** 

§19. g. Factor. A factor is an agent who, in pursuance’ of 
his usual trade or business, and for a compensation commonly 
ealled factorage or commission, sells goods or merchandise con- 
signed or intrusted to his possession for that purpose by or for 
the owner. Although a factor usually sells only goods intrusted 
to him for that purpose, under some definitions the agency may 
also include the purchase and sale of such goods.?° The im- 
portant difference between a factor and an ordinary agent is 
that the agent need not have possession of the property of his 
principal, while the factor must be in possession.”® 

Factor and broker distinguished. The business of a factor 
and a broker are in many respects unlike, and in some similar; 
they are both agents of the owner to sell property. The features 
which mainly distinguish a factor from a broker are: The for- 
mer is intrusted with the possession, disposal, and control of 
the property and may sell it in his own name and bind the 
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principal; the broker does not usually have possession, disposal, 
and control, and must sell in the name of the principal. The 
characters of factor and broker are, however, sometimes com- 
bined, the broker having possession of that which he is employed 
to sell, or being empowered to obtain possession of that which 
he is employed to purchase; but in these cases he is, properly 
speaking, a factor.”’ 

§ 20. h. Del Credere Factor. A del credere factor or a factor 
with a del eredere commission or agency is one who in consid- 
eration of a higher compensation expressly engages to pay to his 
principal the price vf all goods sold by himself, if the purchaser 
fails so to do.?8 


27. Brokers 9 ©. J. § 11. 28. Factors 25 CO. J. § 2. 


CHAPTER II 


PARTIES TO THE RELATION 


§ 21. Capacity To Be Principal. 
22. Capacity To Be Agent. 


§ 21. Capacity To Be Principal. Inasmuch as one who acts 
through an agent in law does the act himself, qui facit per 
alium facit per se, it follows that capacity to act by agent depends 
in general on capacity in the principal to do the act himself if 
he were present. It is a general rule therefore that one who 
has capacity to act for himself may be a principal and do the 
act by an agent; and that incapacity to appoint an agent is a 
necessary consequence’ of personal disability to do the act for 
which the agent is employed.*® 

Infant. It is well settled that an infant cannot bind himself 
absolutely by the appointment of an agent, or by a power, war- 
rant, or letter of attorney. However, as to whether such act 
is absolutely void or merely voidable there is conflict of authority. 
It has been frequently asserted that such act on the part of an 
infant is absolutely void. On the other hand there is very 
respectable authority for the view that such acts are voidable 
only and not absolutely void.* 

Insane person. Ordinarily, an insane person is incapable of 
selecting or appointing an agent. Whether an insane person’s 
power of attorney or other appointment of an agent is merely 
yoidable or absolutely void depends upon the rule invoked in 
the particular jurisdiction in regard to contracts generally. 
While in some jurisdictions his power of attorney or other ap- 
pointment of agent is considered void and not merely voidable, 
in most of the jurisdictions, in accordance with the prevailing 
rule, such power of attorney or other appointment of agent is 
merely voidable bttt not absolutely void.” 

Married woman. At common law a married woman has no 
power to appoint an agent. When, however, she may contract 
with reference to her separate property, she is enabled to appoint } 
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an agent to act for her, although such appointment will be held 
invalid in the absence of proof that the transaction affected her 
separate estate. Under general statutory authority to contract 
she may appoint an agent, and a fortiori under such statutory 
power she may ratify the act of her agent.*? 

Corporation. Since a corporation can act only through its 
officers and agents, all acts within the powers of a corporation 
may be performed by agents of its selection.*® 

Partnership. It is usually assumed without discussion that a 
partnership may become a principal and be liable in all respects 
as an individual for the resulting agency.** 

§ 22. Capacity To Be Agent. Anyone who has capacity to act 
for himself is ordinarily capable of acting as agent for another. 
But agents are not required to possess the same qualifications 
as are principals. It is by no means necessary for a person to be 
sui juris, or capable of acting in his or her own right, in order 
to qualify himself or herself to act for others; and it is gen- 
erally held that anyone, except a lunatic, imbecile, or infant of 
tender years, may be capable of acting as agent for another, 
although he is not capable of acting for himself.*® 

Infant. It is generally held that an infant may act as agent, 
his capacity being limited only by the readiness of the principal 
to intrust to him a commission, and his own physical and mental 
capacity to earry out the instructions under which he acts.*® 

Married woman. Since it is not necessary for a person to be 
sui juris in order to have the capacity to act as an agent, a 
married woman may be appointed and act as an agent for a 
third person, even without the consent of her husband. But 
where her general disability to contract remains unchanged by 
statute, she cannot through a contract of agency subject herself 
to personal lability.*” 

Corporation. The relation of principal and agent or master 
and servant may exist between a corporation and an employer 
as well as between individuals. Unless the power is expressly 
or impliedly conferred by its charter a corporation has no power 
to act as an agent, but the power may be conferred by impli- 
eation.*§ 

Partnership. A partnership as a body may act as agent for 
other persons.*® 
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CHAPTER III 


CREATION OF RELATION 


A. By Act of Parties. 


§ 23 


24. 
. Intention. 

. Communication of Appointment and Acceptance. 
. Implied Agency. 


42 


Mutual Assent. 
Consideration. 


. In General. 
. From Relationship of Parties. 


i) 


. From Habit and Course of Dealing. 
. From Acquiescence and Ratification. 


b 

. ¢ From Active Holding Out. 
d 
e 


. f. Agency by Estoppel Distinguished. 
. Agency for Both Parties. 

- Form of Appointment. — 

. Parol Authority. 

. Written Authority; Powers of Attorney. 


a. In General. 


. b. Necessity of Writing; Statute of Frauds. 
. ec. Acknowledgment and Recordation. 
. Sealed Authority. 


a. In General. 


. b. Execution in Presence of Principal. 
. e. Seal as Surplusage. 


d. Deeds of Conveyance and Contracts Therefor. 


B. Estoppel To Assert or Deny Agency. 


§ 43. 
44, 


45. 
46. 
47. 


§ 23. A. By Act of Parties—Mutual Assent. 
ageney can exist only by the will of the principal and with the 
There must, in general, be a vontract of 
employment, express or implied, which must possess the essen- 
It is essential that the principal 
shall*in some manner, either expressly or by implication from 
conduct for which he is responsible, appoint the agent, and that 
the agent shall in some way accept the appointment, as the 
appointment will not go into effect until such acceptance.*° 
An executory agreement to act as agent 


consent of the agent. 


tial elements of every contract. 


§ 24. Consideration. 


Estoppel To Assert. 

Estoppel of Principal To Deny. 

a. Against Agent. 

b. Against Third Persons. 

Estoppel of Agent To Deny. 
Estoppel of Third Person To Deny. 
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for another is ordinarily not binding on either party unless it 
is based on a sufficient consideration. Where, however, one who 
gratuitously promises to act for another enters upon perform- 
ance of the undertaking, he is bound to complete performance 
according to his promise, notwithstanding the lack of consid- 
eration.*? 

§ 25. Intention. As an appointment presupposes an intelligent 
act on the part of the principal, there must be either an actual 
intention on his part to appoint or an apparent intention nat- 
urally inferable from his words or actions, and also an intention 
on the part of the agent to accept the appointment; otherwise 
there is in general no agency.*? 

Intention deducible from all the facts. The agency is to be 
established or disproved by the facts taken as a whole, and 
elements apparently characterizing the transaction as of a dif- 
ferent nature must often be disregarded where the general inten- 
tion to create an agency appears; for while a mutual intention 
to create the relation of principal and agent is generally ah 
essential element of agency, if the facts are such as to create an 
agency as a matter of law the actual intention of the parties 
and the name they give to their relation are immaterial; they 
cannot agree that facts which in law establish the relation of 
agency shall not establish that relation or shall establish a dif- 
ferent relation.** 

§ 26. Communication of Appointment and Acceptance. The 
appointment must be communicated to the agent, but as a rule 
if the agent proceeds to act under the appointment it is unnec- 
essary to give the principal express notice of acceptance.** 

§ 27. Implied Agency—a. In General. The relation of agency 
does not depend upon an express appointment and acceptance 
thereof, but it may be, and frequently is, implied from the words 
‘and conduct of the parties and the circumstances of the par- 
ticular case.*® 

§ 28. b. From Relationship of Parties. The relation of agency 
eannot be inferred from mere relationship or family ties un- 
attended by conditions, acts, or conduct clearly implying an 
agency.*® 

§ 29. c. From Active Holding Out. An agency may be implied 
where one person by his conduct holds out another as his agent, 
or thereby invests him with apparent or ostensible authority as 


41, Agency 2 C. J. § 27. 44, Agency 2 ©. J. § 31. 
42. Agency 2 ©. J. § 28. 45. Agency 2 C. J. § 32. 
43. Agency 2 ©. J. § 28. 46. Agency 2 ©. J. § 35. 


a 


§§ 29-32] OUTLINES OF AGENCY ui 


agent; and he thereby becomes liable for such agent’s acts.‘ 

§ 30. d. From Habit and Course of Dealing. It is usually held 
that an ageney may be implied from prior habit or course of 
dealing of a similar nature between the parties, or from a pre- 
vious agency.*§ 

§ 31. e. From Acquiescence and Ratification. An agency may 
also be implied from the recognition or acquiescence of the al- 
leged principal as to acts done in his behalf by the alleged agent, 
especially if the agent has repeatedly been permitted to perform 
acts like the one in question.*® 

Silence with knowledge. Where one, with full knowledge, 
allows another to represent him as his agent and remains silent 
when occasion arises for him to speak, his silence may give 
rise to a presumption of acquiescence from which an agency 
may be implied. But while silence under certain circumstances 
may be shown as evidence of acquiescence, yet the mere fact 
of silence alone does not constitute acquiescence.” 

The subsequent adoption and ratification by the principal of 
similar acts done by the agent may justify the inference that 
the agent has authority to do acts of that kind.* 

§ 32. f. Agency by Estoppel Distinguished. An implied agency 
is an actual agency and is a fact to be proved by deductions or 
inferences from other facts, while in a strict sense agency by 
estoppel should be restricted to cases in which the authority is 
not real but apparent.” 

As to third persons the principal is equally liable in the case 
of implied agency and agency by estoppel, although this distine- 
tion is to be noted, that agency by estoppel can be invoked only 
when the third person knew and relied on the conduct of the 
principal, while in cases of true implied agency he need have 
had no knowledge of the principal’s acts, nor have relied on the 
same; the agent by implied authority being an actual agent, the 
principal is liable for his acts the same as though the authority 
had been express.*® 

As between the principal and agent the distinction between 
implied ageney and agency by estoppel is vital. An agent by 


.implied appointment is a real agent with all his rights and lia- 


bilities; an apparent agent, an agent by estoppel, is no agent at 
all, and as against the principal has none of the rights of an 


agent.°* 
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§ 33. Agency for Both Parties. It is a general rule, to which 
there are certain exceptions, that a person may not be the agent 
for both the contracting parties at the same time. But often 
the agent of one party to a transaction is appointed by the ad- 
verse party as his agent for certain purposes, and each party 
will then stand in the relation of principal to the agent as to the 
matters by him intrusted to the agent, and as to those alone.” 

§ 34. Form of Appointment. As a general rule no written 
instrument or particular form of words is necessary to constitute 
the relation of agency, and for most purposes the agent’s author- 
ity need not even be express."® 

§ 35. Parol Authority. If the agent’s authority is express, it 
is sufficient if it is conferred by parol, or partly in writing and 
partly oral, except where it\is required by statute to be in writ- 
- ing, or where the exercise of the authority must be under seal. It 
is a general rule that the authority of the agent must be of 
equal dignity to the power to be executed by him, but this does 
not require an agent to have written authority in order to make 
a simple written contract for his principal.*? 

Sale of personal property; statute of frauds. It is generally 
held that oral authority is sufficient to enable an agent to execute 
a written contract or memorandum, as required by the statute 
of frauds, for the sale or purchase of personal property.® 

In respect to real estate. Authority to make a contract with 
respect to real estate, even though it is a contract which is re- 
quired by the statute of frauds to be in writing, may be con- 
ferred by parol, unless written authority is required by statute, 
or unless the contract is one that is required to be under seal.°? 

In respect to negotiable instruments. Authority to execute, 
indorse, or transfer negotiable instruments, such ag a bill of 
exchange or promissory note, need not be in writing, but may 
be conferred by parol.® 

Execution in presence of principal. Even where an authority 
in writing is expressly required by statute to give validity to 
certain instruments, one acting under an oral appointment only 
may bind the principal by executing such instrument in his pres- 
ence and at his request.® 

§ 36. Written Authority; Powers of Attorney—a. In General. 
An agent for any purpose may be, and often is, appointed by a 
writing, called his power or letter of attorney, which is defined 

55. Agency 2 ©. J. § 47. 59. Agency 2 ©. J. § 50. 
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as an instrument authorizing a person to act as the agent or 
attorney of the person granting it.® 

§ 37. b. Necessity of Writing; Statute of Frauds. It is some- 
times required by law that an agent’s authority to do certain 
acts, such as to enter into a contract required to be in writing, 
Shall be in writing. Thus under the statutes in some jurisdic- 
tions written authority is required to enable an agent to execute 
a written contract or memorandum as required by the statute of 
frauds for the sale or purchase of real property, or to execute 
a lease of real property required by the statute to be in writing. 
Under some statutes a distinction is made between the authority 
to convey and the authority to contract to convey, the former 
being required to be written and the latter being sufficient when 
resting on an oral agreement.®* 


a statute requiring it, a power of attorney need not be acknowl- 
edged, or recorded. When, however, an instrument required 
by law to be duly recorded, such as a conveyance or mortgage 
of land, is to be executed by an agent, the same reason that 
ealls for recording the original instrument demands that the 
power of the agent be likewise recorded in order to prove the 
validity of the instrument he has assumed to have authority to 
execute, and hence in some jurisdictions there are statutes requir- 
ing in such eases that the power of attorney of the agent shall be 
acknowledged and recorded with the instrument executed by 
him.*®* 

§ 39. Sealed Authority—a. In General. It is a general rule of 
the common law that authority to execute a sealed instrument 
must be conferred by an instrument of equal solemnity, that 
. is, by an instrument under seal.®° 
: The rule is a technical one and has been changed in some of 
the states by statutes abolishing all distinctions between sealed 
and unsealed instruments, to the extent that even parol authority 
’ may be sufficient to execute a sealed instrument, while some of 
; the American courts, without awaiting legislative action, have 

shown a disposition to relax its strictness.°° 
§ 40. b. Execution in Presence of Principal. Where the in- 
b. strument is executed in the presence and by the direction of the 
principal, it is generally held, even under the common-law doc- 
trine, that the acts of signing and sealing may be done by an 
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§ 38. c. Acknowledgment and Recordation. In the absence of 
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agent having merely a parol authority, as such execution is 
treated in law as the act, not of the agent, but of the principal 
himself, the agent being regarded as a mere instrument.* 

§ 41. c. Seal as Surplusage. In most jurisdictions it is held 
that where an agent, authorized to execute a simple contract 
only, unnecessarily attaches a seal to the instrument executed 
by him, and which would be good as a simple contract, the seal 
may be treated as surplusage, and the validity of the contract 
be in no way affected by it, although his authority was not under 
seal, but was conferred merely by parol.*® 

§ 42. d. Deeds of Conveyance and Contracts Therefor. Con- 
veyances of land, except when the necessity of a seal has been 
abrogated by statute, must be made by instrument under seal, 
and accordingly in most jurisdictions an agent must have sealed 
authority to execute a conveyance of land, although not to sell 
or make a contract to convey, since such a contract does not 
require a seal.®° 


Ineffectual deed as equitable contract to convey. In many - 


jurisdictions the common-law rule requiring sealed authority is 
practically nullified by the fact that a deed which is ineffectual 
as such because executed by an agent without sealed authority 
is treated in equity as a contract for a deed which the courts 
will specifically enforce by requiring the principal to execute a 
deed.”° 

§ 43. B. Estoppel To Assert or Deny Agency—Estoppel To As- 
sert, If a person has acted in his own name, holding himself out as 
principal, he cannot afterward, as against persons interested 
in the transaction, set up that he was acting as agent only. So 
if a principal in a transaction represents to the other party that 
his agent is jointly interested as principal, he is estopped, as 
against the other party, to assert the agency.” 

§ 44. Estoppel of Principal To Deny—a. Against Agent. The 
agent may sometimes invoke estoppel against his principal when 
the latter seeks to hold him responsible for unauthorized acts. 
If the principal upon being informed of them does not promptly 
repudiate them he will be estopped to deny the agent’s author- 
Liy.* 

§ 45. b. Against Third Persons. It is a general rule that when 
a principal by acts or conduct has knowingly caused or per- 
mitted another to appear to be his agent either generally or 
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for a particular purpose, he will be estopped to deny such agency 
to the injury of third persons who have in good faith and in the 
exercise of reasonable prudence dealt with the agent on the 
faith of such appearances.** The general rule, it will be ob- 
served, embraces three primary elements. These are: (1) A 
representation by the principal; (2) a reliance upon such rep- 
resentation by a third person; and (3) a change of position by 
such third person in reliance upon such representation. All three 
elements must be present to bring a case within the rule.”* 

§ 46. Estoppel of Agent To Deny. One who professes to act 
as agent for another in a particular transaction may be estopped 
as against both the supposed principal and third persons inter- 
ested in the transaction to deny the agency.” 

§ 47. Estoppel of Third Person To Deny. One who deals with 
a person professing to act as agent for another is generally 
estopped, as against the supposed principal, to deny the agency.”® 
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CHAPTER IV 
DURATION AND TERMINATION OF RELATION 


A. In General. 
§ 48. Duration in General. 
49, Fulfillment of Purpose. 
50. Expiration of Term. 
B. Termination by Act of Parties. 
§ 51. Power of Principal To Revoke. 
a. In General. 
52. b. Authority Constituting Part of, or Necessary to, a Security. 
53. ec. Authority Coupled with Interest in Subject Matter. 
54. Right of Principal To Revoke Authority. . 
a. In General. 
55. b. Authority Conferred for a Consideration. 
56. ¢. Revocation for Cause. 
57. d. Revocation in Accordance with Chickhe. 
58. Manner of Revocation. 
59. Notice of Revocation. 
a. As between Principal and Agent. 
60. b. As between Principal and Third Persons. 
61. Renunciation or Abandonment by Agent. 
a. Power of Renunciation. 
62. b. Right of Renunciation. 
63. c. Manner of Renunciation. 
C. Termination by Operation of Law. 
§ 64. In General. 
65. Changes Affecting Subject Matter of Agency. 
66. Changes Affecting Parties to Relation. 


a. In General. 
67. b. Adverse Interest or Employment. 
68. ¢. Bankruptcy or Insolvency of Principal. : 
69. d. Bankruptcy or Insolveney of Agent. 
70. e. Death of Principal. 
71. £. Death of Agent. 
72. g. Dissolution of Partnership. 
73. h. Insanity of Principal. 
74. 1. Insanity of Agent. 


75. j. Marriage of Principal. 
76. k. Marriage of Agent. 
D. Operation and Effect. 
§77. Before Execution of Agency, Total or Partial. 
78. After Execution of Agency, Total or Partial. 


§ 48. A. In General—Duration in General. The duration of 
the term of an agency may be expressly stated in the power or 
implied from the provisions of the contract of émployment or 
the surrounding circumstances, and where the contract of em- 
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ployment does not expressly or impliedly specify the time during 
which the agency shall continue, the law presumes that it shall 
last as long as both parties desire, and terminate at the will of 
either party. Where the agency is for the accomplishment of 
a particular transaction or specific purpose, the law implies its 
continuance for at least a reasonable time, and ordinarily, as 
long as the purpose -of the agency has not been fulfilled, the 
agent’s power continues.” A contract of agency which has 
expired by force of its terms may be extended or renewed by 
virtue of an express agreement between the parties, or the cireum- 
stances may be such that such extension or renewal may be 
implied.*® 

§ 49. Fulfillment of Purpose. An agency is of course created 
by the principal for a purpose, or for the doing of certain specifie 
acts, and when this purpose is fully accomplished, or these acts 
are done, the agency ipso facto ends, and the authority of the 


agent to bind the principal by further action thereupon ceases.” 


§ 50. Expiration of Term. An agent may be appointed for a 
fixed term, in which case, whether the purpose of the agency 
has been accomplished or not, the expiration of the term puts 
an end to the agency, unless the term is extended.*° 

§ 51. B. Termination by Act of Parties—Power of Principal 
To Revoke—a. In General. Subject only to the exceptions that 
where the agent’s authority is coupled with an interest, or where 
the authority is given as part of a security or is necessary to 
effectuate a security, the agency is irrevocable, the principal has 
absolute power to revoke an agency at any time, at his mere 
option, either with or without reason, and thereby terminate 
the agent’s power and authority to bind the principal by any 
further acts. This power is not affected by an express or implied 
contract between the agent and the principal that such agency 
is irrevocable, or shall continue for a specified time, or by the 
fact that the authority was conferred for a consideration.* 

§ 52. b. Authority Constituting Part of, or Necessary to, a 
Security. An authority or power cannot be revoked by act of 
the principal alone, in the absence of a stipulation of revoca- 
bility, where it. constitutes part of a security for the payment of 
money or the performance of some other obligation, or is neces- 
sary to give effect to such a security.®? 

§ 53. c. Authority Coupled with Interest in Subject Matter. 
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A power of attorney coupled with an interest in the subject 
matter thereof is as a general rule irrevocable by act of the 
principal without the agent’s consent, whether so expressed or 
not, unless the power expressly provides that it is revocable.** 

Essential elements. To bring a case within this exception it 
is necessary: (1) That the power and the interest should be 
coupled or united in point of time; that they should coexist. 
Hence the interest must exist in the subject matter of the power, 
and not merely in that which is produced by an exercise of the 
power. (2) That the power and the interest should be coupled 
with reference to their subject matter. They must exist with 
reference to the same thing. For this reason also it is necessary 
that the agent’s interest should exist in the subject matter of 
the power, and not merely in that which is produced by an 
exercise of the power. (3) That the power and the interest 
should be coupled with reference to the person in whom they 
are vested. They must be united in the same person. (4) That 
the power and the interest should be coupled with reference to 
their source. They must be derived by the agent from the same 
person, although it is not necessary that they should be econ- 
ferred by the same writing if they are conferred contemporane- 
ously as one entire transaction.® 

_§ 54. Right of Principal To Revoke Authority—a. In General. 
As between principal and agent the right to terminate the 
agency depends upon the ordinary principles of contract, and is 
governed by the same rules as apply to any other contract of 
employment. Accordingly, if the principal revokes the agency 
in violation of the contract, he becomes liable to the agent for 
the damages caused thereby. But if the contract is terminable 
at will, the principal by revoking the authority ineurs no lia- 
bility to the agent, unless the agent has entered upon perform- 
ance of the contract so that a revocation of his authority will 
work him legal injury.®® 

§ 55. b. Authority Conferred for a Consideration. Where an 
authority or power is given for a valuable consideration, it may 
not lawfully be revoked by act of the principal alone, in the 
absence of a stipulation that it shall be revocable, and this is - 
true, although the authority is not expressed to be irrevocable.®¢ 

§ 56. c. Revocation for Cause. Even where the agency is for 
a definite term, the principal has a right to revoke it before the 
expiration of such term, without incurring liability for dam- 
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ages, because of the agent’s failure faithfully to perform his 
express or implied undertakings as agent.*? 

§ 57. d. Revocation in Accordance with Contract. The prin- 
cipal may revoke the agency at will in accordance with the 
agreement, although it is coupled with an interest in the subject 
matter.®® 

§ 58. Manner of Revocation. To constitute a revocation no 
particular act is required;,it is only necessary that it be made 
clear that the principal has withdrawn from the agent his 
power.®® 

§ 59. Notice of Revocation—a. As between Principal and 
Agent. As between the principal and the agent a revocation of 
authority does not become effective until it is in some way com- 
municated to the agent. To give it effect the agent must have 
notice thereof, express or implied, actual or constructive.” 

§ 60. b. As between Principal and Third Persons. As a gen- 
eral rule a revocation of authority does not become effective 
as between the principal and third persons subsequently dealing 
with the agent as such until they receive notice thereof. Ac- 
cordingly, in the absence of notice of revocation, third persons 
subsequently dealing with the agent may hold the principal re- 
sponsible for acts done by the agent within the apparent scope 
of his previous authority.** 

This rule, however, does not apply in favor of third persons 
who were unaware that an agency existed and have not dealt 
with the agent in reliance on an apparent agency; nor does it 
apply where the agent was originally constituted a special agent 
to do a particular thing, and not a general agent-with continuing 
authority.*” 

Sufficiency of notice. Ordinarily no particular form of notice 
to third persons is necessary to give effect to a revocation of 
authority. 

§ 61. Renunciation or Abandonment by Agent—a. Power of 
Renunciation. As the principal may in most cases revoke the 
agency at any time, even in cases when it is wrongful for him 
so to do, so the agent has the power to put an end to the agency, 
and may at his will and pleasure, upon reasonable notice, re- 
nounce the power conferred upon him by his principal.” 

§ 62. b. Right of Renunciation. Although he has the power, 
it by no means follows that the agent has the right, to renounce 
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the agency at his pleasure. Where the agency is one at will, as 
where no time is fixed for its duration, so far as it is executory 
the agent may abandon or renounce it at any time without com- 
-mitting any breach of the contract and without incurring any 
liability for damages, and unless he has entered upon perform- 
ance of his undertaking, in which event he cannot withdraw 
therefrom wantonly and without cause without rendering him- 
self responsible to the principal for any loss that he may sustain 
therefrom; to avoid this liability the agent must act in good 


faith, and give the principal reasonable notice of the intended: 


abandonment, so that the latter may attend to the business him- 
self, or appoint a new agent to attend to it, or otherwise avoid 
loss from the renunciaticn of the agency. Where, on the other 
hand, an agency is not one at will but is for a definite time, and 
the agent renounces it without sufficient cause before the expira- 
tion of such time, he is liable to the principal for any loss thereby 
sustained, unless the contract, although for a specified time, 


leaves the agent free to act or not as he will. So also, if the | 


agency is founded upon a valuable consideration it cannot be 
terminated by the agent without subjecting him to a liability 
for any damages the principal may sustain thereby.®° 

Renunciation for cause. Whether the agency is one at will 
or otherwise, however, the agent may renounce it at any time 
for good cause, with a full reservation of his rights.*° 

§ 63. c. Manner of Renunciation. No particular form is re- 
quired for the abandonment or renunciation of an agency; it may’ 
be effected either expressly or by implication, and where the 
agent by his words or acts shows a clear intention to renounce 
or give up his agency, the principal may treat it as abandoned.** 

Communication of renunciation. But in order to relieve the 
agent from the duties and obligations which he has assumed as 
such, his renunciation must be made known to the principal, as 
an undisclosed purpose to renounce is without effect.*$ 

§ 64, c. Termination by Operation of Law—In General. An 
agency is terminated in many eases by operation of law, regard- 
less of the consent or intention of the parties, and generally this 
may be effected in one of three ways: (1) By a change affecting 
the subject matter of the agency; (2) by a change affecting the 
condition of the parties to the relation; or (3) by a change in 
the law which would render performance of the contract illegal. 
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§ 65. Changes Affecting Subject Matter of Agency. The 
agency may terminate by operation of law because of a change 
in the subject matter thereof, as where, in some instances, the 
subject matter is destroyed, or the principal loses control over it 
by reason of a legal attachment against itt An agency is re- 
voked when the principal disposes of his interest in the subject 
matter of the agency in a manner inconsistent with the authority 
conferred.” 

§ 66. Changes Affecting Parties to Relation—a. In General. © 
An agency may terminate by operation of law by reason of a 
change in the condition or status of either of the parties to the 
relation before execution of the agency.*® 

§ 67. b. Adverse Interest or Employment. It has been held 
that an agency is terminated by operation of law where the 


-agent, without the principal’s consent, becomes adversely inter- 


ested in the subject matter of the agency or accepts adverse em- 
ployment, although he does not in fact act to the injury of the 
prinecipal.4 : 

§ 68. c. Bankruptcy or Insolvency of Principal. As by an act 
of bankruptcy the principal loses control of the subject matter 
of the agency, the authority of an agent to act for his principal 
generally ceases by operation of law upon an adjudication of 
the principal’s bankruptcy or insolvency.° 

§ 69. d. Bankruptcy or Insolvency of Agent. The insolvency 
of the agent will ordinarily put an end to the agency, at least 
if it is in any way connected with the agent’s business which 
has caused his failure. But the bankruptcy of the agent will not 
destroy any right he may have under a power coupled with in- 
terest.® 

§ 70. e. Death of Principal. Since an agent can and does act 
only in the name of his principal and executes his will, the death 
of the principal ordinarily works an immediate termination of 
the authority of the agent by operation of law, unless the agent’s 
authority is coupled with an interest in the subject matter. This 
rule applies even though the power of attorney provides that it 
shall be irrevocable, and shall survive the death of the principal, 


‘and be binding on the principal’s heirs and personal representa- 


tives, and even though the agency is for a specified period.” 
Where death is unknown. Although, as has been seen, notice 
of the revocation of an agency is generally necessary, yet, where 
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it is revoked by death, the weight of authority supports the 
doctrine of the common law that the death of the principal 
operates as an immediate revocation, and that acts of agency 
done after the death of the principal are void, even though the 
death is unknown to the agent.® 

As to third persons acting in good faith and in ignorance of 
the death of the principal the civil law makes an exception, and 
many of the cases and text writers have regarded the common- 


~ law rule as harsh and unjust, and in view of this apparent hard- 
ship the common-law doctrine has been modified by statute in 
some jurisdictions in conformity to the civil-law rule.® 


Where authority is coupled with interest. The death of the 
principal does not terminate the authority of the agent when he 
has a power coupled with an interest, unless the power is ex- 
pressly conditioned that the authority is to be executed within 
the principal’s lifetime.*° 

Death of joint principal. The death of one of two or more 
joint principals generally terminates the agency, but if they 
are joint and several principals the death of one does not revoke 
the agent’s authority.“ 

§ 71. f. Death of Agent. As an agency calls for personal sery- 
ices, ordinarily the agent’s duties cannot be performed by his 
personal representatives, and in case of his death the agency 
is generally thereby terminated.’ 

Exceptions and limitations. An agency is not terminated by 
the agent’s death where the power is coupled with an interest; 
such a power may subsequently be exercised by his personal 
representative, at least so far as may be necessary to protect 
the interests of the estate of the agent.’® 

Death of joint agent. The death of one of several joint agents 
puts an end to the agency of all, unless a prior or subsequent 
intention of the principal to the contrary appears. However, a 
joint and several agency is not terminated by the death of one 
of the agents."* 

Effect of primary agent’s death or subagency. If the author- 
ity of a subagent proceeds from the principal, it is not affected 
by the death of the agent who appointed him; but where the ° 
subagent is a substitute for the agent and acts under authority 
from him the death of the agent in whose right he acts. and to 
whom he is accountable terminates his authority, even though 
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the power of substitution is given in the original power.*® 

§ 72. g. Dissolution of Partnership. The dissolution of a part- 
nership ordinarily works a revocation of the authority of an 
agent of the firm, even though the agency is expressed to be for 
a fixed term, which has not expired when the partnership is 
dissolved.1®° Where a partnership is acting as agent its dissolu- 
tion generally terminates the agency.*” 

§ 73. h. Insanity of Principal. As a general rule if the prin- 
cipal becomes insane or otherwise mentally incapacitated before 
the agent has performed his undertaking the agency is termi- 
nated or suspended by operation of law.® 

Exceptions. An exception to the above general rule that the 
insanity of the principal revokes or suspends the agency exists 
in favor of third persons to whom the agent has been held out 
as having authority, and who have dealt with him in reliance 
thereon without notice of the principal’s insanity, where their 
rights would be prejudiced by a denial of the agent’s continuing 
authority, unless there has been a legal adjudication of insanity, 
upon which all are charged with notice of such incompetency.*® 

Power coupled with interest. Another exception to the gen- 
eral rule exists in the case of an agency in which the power is 
coupled with an interest in the subject matter thereof so that 
it can be exercised in the name of the agent himself.*° 

§ 74, i. Insanity of Agent. Since a person who is insane or 
otherwise mentally incompetent is generally incapable in the 
first instance of becoming an agent, it would seem to follow that 
the agency of one who was sane when appointed agent would 
ordinarily terminate or become suspended upon his subsequently 
becoming insane or otherwise mentally incapacitated.” 

§ 75, j. Marriage of Principal. By the common law a married 
woman can have no agent, and accordingly the marriage of a 
feme sole instantly terminated the authority of her agents. This 
rule, however, no longer applies as to matters with reference to 
which a married woman’s disability to act for herself has been 
removed by statute.”? 

Power coupled with interest. It has been held that when the 
agency is coupled with an interest the marriage of a feme sole 
will not revoke it.”* 

§ 76. k. Marriage of Agent. Where a woman has been ap- 
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pointed as agent, her subsequent marriage does not of itself nec- 
essarily terminate the agency, and in no event is her agency 
thus terminated where her power is coupled with an interest in 
the subject matter of the agency.** 

§ 77. D. Operation and Effect—Before Execution of Agency, 
Total or Partial. If, before the execution of the agent’s under- 
taking either wholly or in part, the principal, acting within his 
power and right, revokes the authority, or it expires by the 
terms of the contract of agency, or terminates by operation of 
law, the agent is deprived of power to act in behalf of the prin- 
cipal or his representatives.”?* 

§ 78. After Execution of Agency, Total or Partial. As between 
the principal or his representatives and third persons who have 
dealt with the agent, the termination of the agent’s authority 
does not affect the rights and liabilities of the parties as to 
authorized transactions already concluded.”® 
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AUTHORITY OF AGENT 


A. Authority Generally. 
§79. Nature and Extent. 
80. Construction of Authority. 
81. Duty of Third Person To Ascertain Authority. 
82. Instructions to Agent. 
a. Secret or Private Instructions. 
83. b. Known Limitations. 
84. ec. Apparent Scope of Authority. 
85. Express or Implied Authority. 
a. In General. 
86. b. Nature of Implied Authority. 
87. ce. Incidental Authority. 
88. Extent of General Authority. 
89. Extent of Special Authority. 
B. Authority of Agents for Particular Purposes. 
§90. To Purchase. 
a. In General. 
91. b. Power To Purchase on Credit. 
92. ec. Power To Make Payment. 
93. To Sell Personal Property. 


a. In General. 
94. b. Possession as Evidence of Authority. 
95. e. Sale for Cash or on Credit. 
96. d. Power To Warrant Title. 
97. e. Power To Warrant Quality. 
98. f. Power To Receive Payment. 
99. g. Power To Rescind or Modify Sale. 


100. To Sell Real Property. 
a. In General. 
101. b. Power To Mortgage. 
102. e«. Power To Convey or Make Contract of Sale. 
103. d: Power To Warrant. 
104. e. Sale for. Cash or on Credit. 
105. To Collect or Receive Payment. 
a. In General. 
106. b. Effect of Designation of Place of Payment. 
107. ec. Effect of Possession of Bill and Receipt. 
108. d. Effect ‘of Possession or Nonpossession of Notes or Securities. 
109. e. Effect of Payment to Authorized Agent. 
110. To Execute, Indorse, or Accept Negotiable Instruments. 
a. In General. 
111. b. Extent of Authority. 
112. To Manage Principal’s Business or Property. 
113. To Lease or Rent. 


§ 79. A. Authority Generally—Nature and Extent. It is fun- 
damental in the law of agency that the power of every agent to 
25 
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bind his principal rests upon the authority conferred upon him 
by that principal, and this authority as to third persons consists 
of the powers intentionally conferred, those incidental to or 
implied from the main powers conferred, those which custom 
and usage have added to the main powers, and those which the 
principal has caused, as by a previous course of dealing, persons 


dealing with the agent to believe that the principal has con- 


ferred, as well as power, the exercise of which by the agent the 
principal is by his conduct estopped to deny, or which he has 
subsequently approved and ratified. Without this authority for 
which the principal himself, by act or conduct, has become re- 
sponsible, the agent can bind only himself. Ordinarily a third 
person cannot hold the principal if the agent acted without 
authority, or outside the scope of the authority really or appar- 
ently possessed by such agent.?* 

§ 80. Construction of Authority. It is a cardinal rule of 
agency that every grant of authority should, if possible, be so 
construed as to give effect to the intention of the principal in 
creating the agency. This intention is to be determined from 
the legal effect, and not necessarily from the effect really sup- 
posed by the principal, of the language, conduct, or cireum- 
stances constituting the appointment, and the authority will be 
so construed as to protect third persons dealing with the agent, 
provided the latter acted within the real or apparent scope of 
his authority, although contrary to the intention and privately 
expressed desires of the principal.?*> In construing powers of 
attorney the usual rules of construction of written instruments 
apply, in accordance with which a power of attorney, being a 
formal instrument, must be strictly construed according to the 
natural import of its language, and the authority conferred is 
not to be extended beyond that which is given in express terms, 
or which is necessary and proper to carry into effect that which 
is expressly given.?® 

§ 81. Duty of Third Person To Ascertain Authority. As a gen- 
eral rule every person who undertakes to deal with an alleged 
agent is, by the mere fact of the agency, put upon inquiry as 
to the extent of the agent’s authority, and must discover at his 
peril that it is in its nature and extent sufficient to permit the 
agent to do the proposed act, and that its source can be traced 
to the will of the alleged principal, particularly where he is 
dealing with an agent whose authority he knows to be special. 


Dineaconey 2 OF J, 18) 202. 29. Agency 2 CG. J. § 199. 
28. Agency 2 ©. J. § 198. 


$§ 81-84] OUTLINES OF AGENCY 27 


The person dealing with the agent cannot rely upon the agent’s 
statement or assumption of authority, or upon the mere Bi 
sumption of authority.*° 

Secret qualifications of powers. Where the third person has 
ascertained the general character or scope of the agency, he is 
authorized to rely upon the agent having such powers as nat- 
urally and properly belong to such character, and, in the ab- 
sence of circumstances putting him upon inquiry, is not bound 
to inquire for secret qualifications or limitations of the apparent 
powers of the agent.** 

Where authority is, or required to be, in writing. Where a 
third person dealing with an agent has knowledge that his 
authority must necessarily be in writing in order to bind the 
principal, it is his duty to ascertain whether the agent has such 
authority and whether it is in proper form; and where there is 
written authority, whether it is required or not, and such person 
has, or is charged with, knowledge thereof, it is his duty to 
ascertain the nature and extent of the authority conferred, and 
whether the agent is acting within its scope.*” 

§ 82. Instructions to Agent—a. Secret or Private Instructions. 
Secret or private instructions, or limitations on the general au- 
thority of an agent, however binding they may be as between the 
principal and his agent, can have no effect on a third person - 
who deals with the agent in good faith, in ignorance of the 
instructions or limitations and in reliance on the apparent au- 
thority with which the principal has clothed him.** 

§ 83. b. Known Limitations. Instructions modifying or limit- 
ing the authority of the agent, which,are known to a person 
dealing with him, are as binding upon such person as they are 
upon the agent, and he can acquire no rights against the principal 
by dealing with the agent contrary thereto.** 

§ 84. c. Apparent Scope of Authority. While as between the 
principal and the agent the scope of the latter’s authority is that 
authority which is actually conferred upon him by his principal, 
which may be limited by secret instructions and restrictions, such 
instructions and restrictions do not affect third persons ignorant 
thereof; and as between the principal and third persons the 
mutual rights and liabilities are goverfied by the apparent scope 
of the agent’s authority, which is that authority which the prin- 
cipal holds the agent out as possessing or which he permits the 
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agent to represent that he possesses and which the principal 1s 
estopped to deny, and the principal will be bound by all acts 
of the agent performed in the usual and customary mode of doing 
the particular business, although he may have acted in violation 
of private instructions, unless there is something in the nature 
of the business or the circumstances of the case to indicate that 
the agent is acting under special instructions or limited powers.*? 

§ 85. Express or Implied Authority—a. In General. Express 
authority, as involved in the law of agency, is that authority 
which the principal directly grants to the agent.** Implied 


authority is that authority which the principal intends his agent — 


to possess, and which is proper, usual, and necessary to the exer- 
cise of the authority actually granted, or which is implied from 
the conduct of the principal, as from his previous course of deal- 
ing, or from his conduct under circumstances working against 
him an equitable estoppel.*? 

§ 86. b. Nature of Implied Authority. Implied authority is 
limited to the purposes for which the agency was created and to 
the acts and duties ordinarily intrusted to such an agent. It is 
-also limited by the usual course of dealing in the business in 
which he is employed. Whether implied from the silence or 
acquiescence of the principal, or from his general habits and 
course of dealing, the nature and extent of the implied authority 
are deemed to be limited to acts of a like nature with those from 
which it is implied.*® 

§ 87. c. Incidental Authority. As a general rule of law every 
grant of power implies and carries with it, as an incident, au- 
thority to do whatever acts, or use whatever means, are reason- 
ably necessary and proper to the accomplishment of the purpose 
for which the agency was created, unless the inference of such 
power is expressly excluded by the instrument creating the 
agency or by the circumstances of the business to which the 
agency relates.*® 

§ 88. Extent of General Authority. A general agent, unless 
he acts under a special and limited authority, impliedly has power 
to bind his principal by whatever is usual and proper to effect 
such a purpose as is the subject of his employment, and in the 
absence of known limitations third persons dealing with such a 
general agent have a right to act on the presumption that the 
seope and character of the business he is employed to transact 
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measures the extent of his authority, and to hold the principal 
responsible for the agent’s acts within such authority. A gen- 
eral agency, however, does not import unqualified authority; and 
the implied power of any agent, however general, must be lim- 
ited to such acts as are proper for an agent to do, and cannot 
extend to acts clearly adverse to the interests of the principal, 
or for the benefit of the agent personally; and an agent has no 
implied authority,to do acts not usually done by agents in that 
sort of transaction, or to do them in other than the customary — 
manner; the most general authority is limited to the business - 
or purpose for which the ageney was created.*° 

§ 89. Extent of Special Authority. It is a general rule that 
the authority of a special agent must be strictly pursued. Per- 
sons dealing with such an agent must at their peril inquire into 
the nature and extent of his authority and deal with him accord- 
ingly, for, as in the case of acts and transactions of a general 
agent, a special agent cannot bind his principal by acts outside 
the scope of his authority.** 

§ 90. B. Authority of Agents for Particular Purposes—To 
Purchase—a. In General. Where an agent’s power to purchase 
is general and unrestricted he has implied authority to do what- 
ever is necessary and usual in the exercise of such power.” 

§ 91. b. Power To Purchase on Credit. A mere agency to pur- 
-chase does not ordinarily imply authority to pledge the credit of 
the principal for purchases made, particularly where the agent 
is provided with funds to pay for his purchases, as under such 
circumstances to pledge the principal’s credit for the purchases 
is not either necessary or proper to enable him to make the 
purchases.** 

§ 92. c. Power To Make Payment. In the absence of a showing 
to the contrary an agent with authority to purchase is presumed 
to have authority to purchase for cash and hence to make pay- 
ment, for which the principal must indemnify him,** 

§ 93. To Sell Personal Property—a. In General. Authority to 
sell personal property need not be express and specific, but it 
will be inferred whenever the intention to bestow such power is 
distinct and clear from the whole authority, the established 
usages and customs, and the surrounding circumstances.*® 

Authority to solicit orders or seek a purchaser does not ordi- 
narily imply authority to bind the principal by an absolute sale, 
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entered into without obtaining the principal’s approval, unless 
such authority is granted by the contract of employment, or such 
is the custom and usage in the particular business.*® 

§ 94. b. Possession as Evidence of Authority. Simply intrust- 
ing the agent with the possession of property confers upon him 
no authority to sell the same.** 

§ 95. c. Sale for Cash or on Credit. As a general rule the sale 
must be for cash only, and, in the absence of, special authority, 
mere authority to sell does not give the agent authority to sell 


7 on eredit.** 


§ 96. d. Power To Warrant Title. General authority given by 
a principal to an agent to sell personal property carries with it 
by necessary implication the power to warrant the title to the 
property so as to bind the owner, unless the agent’s authority in 
this respect is expressly and openly restricted.*® 

§ 97. e. Power To Warrant Quality. The rule which is sup- 
ported by the more numerous and more recent decisions is that 
if, in the sale of that» kind or class of goods which the agent is 
empowered to sell, it is usual in the market to give a warranty 
the agent may give that warranty in order to effect a sale, and 
the law presumes that he has such authority; and that, if an 
agent with express authority to sell has no actual authority to 
warrant, no authority can be implied where the property is of a 
description not usually sold with warranty.*° 

Broader rule. There are cases, however, which lay down a 
broader rule and hold that an agent upon whom general authority 
to sell is conferred will be presumed to have authority to warrant, 
or make representations, unless the contrary appears.** 

§ 98. f. Power To Receive Payment. Where the principal in- 
trusts to the agent possession of the goods he is to sell he thereby 
clothes him with the indicia of authority to receive the price to 
be paid down at the time of the sale, and such payment will bind 
the principal. But where the agent has not the possession of the 
goods, and no other indicia of authority, and is authorized only 
to solicit orders or to take contracts to submit to the principal for 
approval, he has no implied power to collect at any time, and 
the purchaser makes payment to him at his peril. 

§ 99. g. Power To Rescind or Modify Sale. Ordinarily a dine 
agent is supposed to be employed to contract a sale, and has no 
imphed power, once this is done, either to undo or to modify the 
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contract, particularly where the principal has prescribed the lim- 
its or terms upon which the agent may sell, of which the pur- 
chaser has actual or constructive notice, as where the contract or 
order expressly provides or recites that the agent shall have no 
power to change or modify the same.*® 

§ 100. To Sell Real Property—a. In General. In accordance 
with the rule requiring powers of attorney to be strictly con- 
strued, a power of attorney to sell lands must be strictly con- 
strued and cannot be extended by construction. Hence an 
authority to sell must be strictly pursued and acts beyond those 
which are legitimately necessary to carry the particular power 
into effect will not bind the principal, although, in the absence 
of restrictions, the agent has undoubted power to do those thingy 
that are usually done in making such sales.** 

§ 101. b. Power To Mortgage. The rule is now firmly estab- 
lished that a mere power to sell and convey land does not carry 
with it, by implication, a Laie to encumber the land by a deed 
of trust or mortgage.”® 

§ 102. c. Power To Convey or Make Contract of Sale. An 
agent to sell of course has power to execute a conveyance, if he 
is expressly authorized to do so.°° 

Contract of sale. Although the power may be insufficient to 
authorize a conveyance of the real estate, as where it is not under 
seal, such authority nevertheless may empower him to execute a 
contract for such sale binding upon his principal.*’ 

§ 103. d. Power To Warrant. A power without restriction to 
sell and convey real estate gives authority to the agent to deliver 
deeds with general warranty binding on the principal, where 
under the circumstances this is the common and usual mode of 
assurance.°® 

§ 104. e. Sale for Cash or on Credit. Whether or not an agent 
for the sale of land may sell on credit depends largely upon the 
wording of his power, and it has been held that he may do so 
where his authority is to sell on such terms as to him shall seem 
meet, although a contrary view has been taken. As a. general 
rule, however, unless specially authorized, he should sell only for 
eash and ‘not on eredit.°° 

§ 105. To Collect or Receive Payment—a. In General. Author- 
ity to collect is broader and more comprehensive than authority to 
receive payment. The fact that an agent is authorized to 
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receive installments of interest as they become due on a note or 
other obligation does not give him implied power to collect the 
prineipal.** 

§ 106. b. Effect of Designation of Place of Payment. The 
mere fact that a note or other obligation is made payable at a 
certain place or office, although it is the office of the person 
negotiating the contract or loan, is merely a designation of the 
place where the money is to be paid, and does not of itself, with- 
out possession of the note or other evidence of indebtedness, 
eonfer authority upon the person whose office it is to receive 
payment of the same.® 

§ 107. c. Effect of Possession of Bill and Receipt. The mere 
possession by an agent of a copy of an account due his principal 
does not give him authority to collect the debt evidenced thereby. 
But the agent’s possession of a receipt signed by the creditor 
confers on him ostensible authority to receive payment.® 


§ 108. d. Effect of Possession or Nonpossession of Notes or | 


Securities. The mere possession by an agent of notes or other 
‘securities evidencing an indebtedness, although a fact to be con- 
sidered, does not of itself confer authority upon such agent to 
receive payment thereof. But where the securities are properly 
indorsed or assigned by the principal to the agent this confers 
ostensible authority to receive payment, as where the agent has 
possession of negotiable instruments duly indorsed, or payable 
to bearer.** 

Where an agent has negotiated the loan or sale for which notes 
or securities were given, or has been allowed by the principal to 
receive payments thereon, and the principal has placed the notes 
or securities in his possession, then in the absence of notice of 
the agent’s want of authority third persons are warranted in 
inferring that the agent is authorized to collect both interest and 
principal when they fall due.® 

Where agent has not possession. It is a general rule that an 
agent with authority to make loans, or to contract for his prin- 
cipal and to take notes or securities in settlement, will not be 
presumed to have authority to make collections on such notes 
or securities if they are not left in his possession by the prin- 
cipal,® : 

Want of possession not conclusive of authority. The mere 
fact that the agent has not possession of the notes or securities 
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at the time of payment is not conclusive that he has no authority 
to collect the same, but is only a circumstance to be considered in 
determining the question; and the facts and circumstances may 
be such that, notwithstanding the agent has not such possession, 
he has actual authority, expressed or implied, to make the col- 
lection.® 

§ 109. e. Effect of Payment to Authorized Agent. Payment 
to an agent who is either expressly or impliedly authorized to 
receive the same is in effect payment to the principal, and, at 
least to the extent of such payment, is a satisfaction of the debt, 
and to that extent will discharge the payer, or entitle him to 
eredit on his debt, regardless of what disposition the agent makes 
of the sum paid. But where such third person knows of the 
extent of the agent’s authority with respect to receiving payment 
in order to protect himself he must make payment in such man- 
ner as conforms to the agent’s authority. 

§ 110. To Execute, Indorse, or Accept Negotiable Instruments 
—a. In General. Commercial paper, such as bills, notes, and 
checks, passes current to a limited extent like money, and accord- 
ingly power to an agent to execute or indorse it is to be strictly 
limited, and will never be lightly inferred, but ordinarily must 
be conferred expressly.®° 

§ 111. b. Extent of Authority. An authority given to an agent 
to execute or indorse negotiable paper is subject to strict inter- 
pretation, and must be strictly pursued.”° 

§ 112. To Manage Principal’s Business or Property. A general 
agent for the management of the business or property of his 
principal has an authority coextensive in scope with the business 
intrusted to him, that is, he has implied authority to do in the 
business or with the property what is usual and customary to 
do in the business or with property of the same kind in the same 
loeality.™ 

§ 113. To Lease or Rent. Authority to lease real estate may 
be given expressly, or it may be inferred from a general authority 
to manage the real estate.7? An authority to lease does not of 
itself imply authority to collect the rent.” 
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CHAPTER VI 


DELEGATION OF AUTHORITY 


§ 114. General Rule. 

115. Exceptions to Rule. 

a. Express Authority To Delegate. 
116. b. Authority Implied from Nature of Agency. 
117. ¢. Performance of Ministerial or Mechanical Acts. 
118. Effect of Delegation. ; 

a. Responsibility of Principal for Acts of Subagent. 
119. b. Responsibility of Agent for Acts of Subagent. 
120. ec. Responsibility of Subagent. 


§ 114. General Rule. The general rule is that an agent in 
whom is reposed trust or confidence, or who is required to exer- 
cise discretion or judgment, may not intrust the performance of 
his duties to another without the consent of his principal, and, 
since nearly all acts of agency involve discretion, and the very 
selection as agent ordinarily implies personal confidence in the 
agent chosen, it follows that one clothed with authority to act 
for a principal must ordinarily perform the act himself,. and 
cannot without the principal’s consent delegate it to another; 
or, as is frequently stated, an agent cannot delegate powers call- 
ing for the exercise of diseretion, skill, or judgment.”* 

§ 115. Exceptions to Rule—a. Express Authority To Delegate. 
Clearly subagents may be appointed when their appointment has 
been expressly authorized by the principal. In such a ease the 
agent assumes no liability for the acts of the subagent who is 
directly accountable to the principal.” 

§ 116. b. Authority Implied from Nature of Agency. Express 
authority to appoint subagents is not always necessary, as such 
authority is usually to be implied when the agency obviously and 
from its very nature is such as to make the employment of sub- 
agents necessary and proper. In such cases the employment of 
subagents is presumed to have been contemplated when the 
power was given, and the agent has implied authority to appoint 
such subagents within the limits of the necessities of the ease. 
Accordingly, whenever the agent can show that the instructions 
of his principal could not have been properly executed without 
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the employment of subagents, he will be warranted in delegating 
so much of his authority as the character of the agency demands. 
The mere fact, however, that the employment of a subagent is 
necessary is not conclusive of the principal’s consent to rely on 
him and not the primary agent; and where it is apparent that 
the principal relies on his agent alone, or that he consents that 
such agent shall employ subagents only on his own account, the 
principal can continue to hold the primary agent accountable 
for the acts of himself and the subagent.” 

§ 117. c. Performance of Ministerial or Mechanical Acts. 
Where an agent is employed to do acts which do not eall for 
the exercise of judgment or discretion, or where he has exercised 
his discretion and determined upon the propriety of an act, he 
may delegate to a subagent the execution of merely mechanical, 
clerical, or ministerial acts involving no judgment or discretion ; 
and the acts of such a subagent, to whom such power and au- 
thority have been delegated by the agent, are regarded as the 
acts of the agent himself, and are therefore as such binding on 
the principal.” 

§ 118. Effect of Delegation—a. Responsibility of Principal for 
Acts of Subagent. A subagent appointed by the express or 
implied authority of the principal becomes the agent of such 
principal, and if the principal has either expressly or impliedly 
assented to the subagent’s employment, which assent may be im- 
plied from slight circumstances, he is liable for such subagent’s 
acts within the course of his employment. But, eo converso, the 
acts of a subagent will not bind the original principal if the 
appointment of such subagent was not by authority expressed 
or implied, or was not afterward ratified by the principal.”® 

§ 119. b. Responsibility of Agent for Acts of Subagent. Where 
the employment of a subagent is authorized, he generally be- 
comes the agent of the principal, and the original agent is not 
responsible for his acts or omissions, unless he has not exercised 
good faith and reasonable care in selecting a suitable and proper 
subagent, or improperly codperates in the acts or omissions. But 
by an unauthorized delegation of his authority, or by the employ- 
ment of a subagent on his own account, the agent makes himself 
personally responsible for the acts of the subagent, who is re- 
garded as his agent and not as the agent of the principal.” 

§ 120. c. Responsibility of Subagent. Where, by usage of 
trade or otherwise, a subagent is employed with the express or 
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implied consent of the principal, the subagent will be responsible, 
not to the agent who employed him, but directly to the principal, 
since a privity under such circumstances exists between them. 
But where no privity exists between the subagent and the prin- 
cipal, either by express or implied agreement or the usages and 
customs of business, the subagent is merely a subaltern of the 
original agent, and as such is directly responsible, not to the 
principal, but to the original agent.*° 
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CHAPTER VII 


MANNER OF EXECUTION OF AUTHORITY 


A. Formal Execution. 
§ 121. Simple Contracts. 
a. General Rule. 
‘122. b. Intention of Parties Controls. 
123. ec. Form of Signature or Name in General. 
124. d. Descriptio Persone. 
125. e. Principal Adopting Agent’s Name. 
126. Execution of Bills and Notes. 
127, Execution of Sealed Instruments. 
a. In General. 
128. b. Descriptio Persone. 
’ 129. c. Relaxation of Common-Law Rule. 
i) 130. d. Reference to Power in Instrument, 
ASS B. Effect of Improper Execution or Execution in Name of Agent. 
r § 131. Simple Contracts. 
an 132. Sealed Instruments. 
7 C. Execution by Joint or Several Agents and Agents of Joint or Several 
Principals. / 
§ 133. Several Agents. 
134. Joint Agents. 
135. Joint and Several Agents. 
136. Agents of Joint Principals. 


§121. A. Formal Execution—Simple Contracts—a. General 
Rule. A contract by an agent should be in the name of his 
principal, so as to show beyond question that it is the principal 
who contracts, and not the agent. No particular form of words 
is necessary for this purpose; the material thing is that it appear 
on the face of the instrument that it is the principal who makes 
the grant or incurs the obligation which induces the contract 
to be made by the other party.** co 

§ 122. b. Intention of Parties Controls. In the case of simple | 
contracts, other than negotiable instruments, the courts are in- 

clined to look through the form, and if possible give effect to ‘ 
the intention of the parties, if this is made clear by an examina- 
tion of the instrument as a whole.* as 

§ 123. c. Form of Signature or Name in General. The ap- 
proved manner of executing a simple written contract by an 
agent is to do so entirely in the name of the principal, signing _ 
the name of his principal by himself as agent. However, this © 
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is not the only form of execution that binds the principal and 
him alone. If the body of the instrument is in the name of the 
principal, or clearly shows an intention to bind him, the form 
of the signature is immaterial. In such a case the principal 1s 
bound whether the signature is in his name alone, or in his name 


- followed by that of the agent; or in his name followed by that 


of the agent with a suffix describing the agent’s relation to the 
principal; or in the name of the agent alone; or in the name of 
the agent with descriptio persone and the name of the principal; 
or in the name of the agent alone, his name being followed by 
words indicating that he acts for the principal named.** 

§ 124. d. Descriptio Persone. It has been decided in a number 
of cases that the mere addition of the word “agent,” or other 
words descriptive of representation, to the name of a person sign- 
ing a contract, cannot be regarded as a certain indication that 
the contract was made on behalf of another, as such addition 
may be regarded as mere descriptio persone, and no liability be 
imposed on the principal by the contract.** 

§ 125. e. Principal Adopting Agent’s Name. Where the prin- 
cipal has actually or by his course of dealing authorized the agent 
to execute contracts or to make and indorse paper in his own 
name, or has chosen to do business, using the name of the agent 
as his trade name, the principal cannot escape liability on such 
contracts on the ground that they were executed in the name of 
the agent.®° 

§ 126. Execution of Bills and Notes. A less strict application 
of the general rule governing the execution of authority by 
agents is required in regard to bills and notes than in regard to 
sealed instruments. While a person may obligate himself for 
a bill or note as effectually, by the hand of an agent as by his 
own, yet it must appear on the face of the instrument itself in 
some way or other that it was in fact drawn for him or else he 
is not bound; the particular form of the execution is not mate- 


‘rial, but in order to exempt the agent from liability and bind 


the principal the instrument must be substantially executed in 
the name of the principal.*® 

§ 127. Execution of Sealed Instruments—a. In General. When 
the authority is under seal, it authorizes the agent to attach a 
seal to his principal’s signature to contracts he is empowered to 
make with a third person. According to the strict common-law 
rule, in order to bind a principal by a deed or contract under 
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seal, it is not enough for the agent to declare in the instrument 
that he makes it as the agent of his principal, and to add to his 
signature words expressive of the same thing, but the instrument 
must profess to bind the principal and must be executed in his 
name and under his seal as his deed or contract. The most 
approved form for the execution of sealed instruments, as all 
others, is to put in the body of the instrument the principal’s 
name, and to sign the name of the principal at the end, with the 
agent’s name below, preceded by the preposition “by” and fol- 
lowed by the word “agent,” or “by his agent,” followed by the 
agent’s name.*? . 
§ 128. b. Descriptio Persone. In accordance with the above 
rule, it is not sufficient, in order to bind the principal or, relieve 
the agent from liability on his personal covenants, that the agent 
merely affixes words to his name indicating that he acts in a 
representative capacity or as the representative of a named 
principal, whether the description occurs in the body of the 
instrument, in the signature, or in both.** 

-—§ 129. c. Relaxation of Common-Law Rule. There is a mani- 
fest disposition on the part of the courts in some jurisdictions to 
relax the strict common-law rule and to have due regard for the 
doctrine that the intention of the parties must control in the 
construction of contracts, even in the case of contracts under 
seal; and it may be stated as a general rule, in these jurisdictions, 
that an instrument under seal executed by an agent in a manner 
evidencing a clear intention to contract for the principal, as 
inferred from the body or signature of the instrument, is gen- 
erally valid and binds the principal, and does not bind the agent, 
whether it is signed with the name and sealed with the seal of 
the principal or the agent.*® 

Rule in equity. Some courts, while maintaining the rigid rule 
of law, hold that equity will step in and give effect to the contract 
as a simple contract, provided it is so executed as to be binding 
on the principal except for the fact that it is sealed, and the 
reformation of the deed is not necessary as a condition precedent 
to specific performance. A deed invalid as a deed because of 
defective execution may nevertheless be good evidence of a con- 
tract, and has often been construed in equity as a contract vest- 
ing an equitable title or as foundation for an action on the 
implied obligation.®° 

§ 130. d. Reference to Power in Instrument. While it is best 
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that a deed by an agent should make reference to the power 
of the agent, this is not essential, and if the deed is executed 
by the agent, within his power, and in the name of his principal, 
it is good, although in it there is no reference to the power of 
attorney under which the agent acts.%4 


§ 131. B. Effect of Improper Execution or Execution in Name 


of Agent—Simple Contracts. Generally the agent and not the 


principal is personally bound by a contract containing apt words 


to bind him, if he executes the contract in his own name and 
makes the promises and undertakings his own without any sug- 
gestion or indication that he is contracting for another, although 
he recites that he is an agent or the other party knows that he 
is such.” 

Agent not bound. On the other hand it does not necessarily 
follow that a contract made by an authorized agent, which does 
not bind the principal, becomes the agent’s contract and makes 
him lable if it is not performed. This depends on the legal 
effect of the terms of the contract, and if there are no apt words 
to charge the agent he cannot be held liable, although by reason 
of defective execution he has failed to give a right of action 
against his principal on the contract. 

Effect of descriptio persone. The mere addition to the name 
of the agent of words descriptive of his agency, either in the 
body of the instrument, or in the signature, or in both, is not 
sufficient to bind the principal and relieve the agent of the obli- 
gation, and the agent is prima facie liable on a contract so exe- 
euted, which contains apt words to charge him.** 

§ 132, Sealed Instruments. A deed or other sealed instrument 
so executed as not to be binding upon the principal, as where 
it is made by the agent in his own name or signed and sealed in 
his name, although he describes himself as agent, is not neces- 
sarily void, but may bind the agent if it contains apt words to 
bind him personally.% 

§ 133. C. Execution by Joint or Several Agents and Agents 
of Joint or Several Principals—Several Agents. A principal 
may have more than one agent, each one appointed to act sepa- 
rately in a particular branch of his principal’s business or in a 
particular locality. Such agents are several agents, and are to 
act severally, and when more than one agent is appointed with 
reference to the same business they are still several agents if it 
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appears that it was the intention of the principal that they 
_ should act separately, and an execution of the power by one of 
them is valid and binding on the principal. pa 

§ 134. Joint Agents. Generally it is presumed that whee a 
principal employs more than one agent to represent him in the 
same matter of business they are joint agents, the exercise of 
whose joint discretion is desired, and an act performed by one 
or by any number less than the wile is not such an execu n. 
of the authority as to bind the principal. This presumption, 
however, is not conclusive, and a number less than the whole 
may act if it is clear from the authority that such was the inten- 
tion of the principal, or if it appears from his course of deali ng 
or subsequent approval that he has waived the requirement by 
allowing a number less than the whole to act for him.®? _ 

§ 135. Joint and Several Agents. Where the authority is joint 
and several, then, it has been held, all or one may act, but n of 
an intermediate number. This rests on the highly techni val 
ground that an execution by an intermediate number is not Joi nt 
and not several, and therefore not within the power. ae 

§ 136. Agents of Joint Principals. An agent may execute 
authority for several joint principals, and in such case all who 

authorized the execution will be bound.” 
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§ 137. A. Definition and Nature—Definition. Ratification as 
it relates to the law of agency may be defined as the express or 
imphed adoption and confirmation by one person of an act or 
contract performed or entered into in his behalf by another who 
at the time assumed to act as his agent in doing the act or mak- 
ing the contract, without authority to do so.? 

§ 138. Adoption Distinguished. The term “adopt” or “adop- 
tion” is often used in its broader sense in defining ratification, 
but in its legal sense there is a distinction between “adoption” 
and “ratification,” and accurately speaking a ratification is an 
adoption and more. It is the acceptance of a previously unau- 
thorized contract and takes effect from the making of such con- 
tract, whereas an adoption is in legal effect the making of a 
contract as of the date of the adoption. A ratification implies 
an existing person on whose behalf the contract might have been 
made at the time. An adoption, however, may be made by a 
person who had no legal existence at the time the contract was 
made on his behalf.” 

§ 139. B. Essentials of Ratification—The Act Ratified—a. In 
General. Subject to the conditions hereinafter considered, any 
act which is done by one person on behalf of another without 
prior authority, and which would in law be such other’s act if 
done in pursuance of authority, is as a general rule capable of 
ratification by him on whose behalf it was done.* 

§ 140. b. Act of Stranger or Unauthorized Act of Agent. A 
principal may either ratify unauthorized acts or contracts made 
on his behalf by a mere stranger or volunteer who has never been 
his agent but who has assumed to act as such in the particular 
transaction, or he may ratify the act of one who is his agent 
for certain purposes, but who in the particular transaction acted 
outside the scope of his authority or after the termination of 
his agency, whereupon the relation of principal and agent is 
created in respect to matters concerning which none before ex- 
isted, and the act or contract thereby becomes as effectual as to 
the principal as though it had been previously authorized.* 

§ 141. c. Void and Voidable Acts. Where an act done or a 
contract entered into by one person in behalf of another without 
authority is by positive law or public policy illegal and void, it 
cannot be ratified by such other, for the ratification would be 
affected with the original taint and necessarily illegal; but unau- 
thorized acts or contracts which are merely voidable may be 
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ratified by the person in whose behalf they were done or entered 
into.°® 

§ 142. d. Torts in General. The doctrine of ratification applies 
as well to torts as to contracts. A principal may ratify a tort 
committed by another on his behalf, so as to make himself liable 
therefor.® 


- §148. e. Forgery. In some jurisdictions it is held that a prin- 


cipal cannot by ratification make himself liable on a contract 
which is a forgery.?. In other jurisdictions it is held that the 
principal whose name has been forged may ratify the signature 
so as to make himself civilly liable on the contract, but not so 
as to excuse the forger from prosecution.’ Probably all authori- 


_ ties agree that the principal will be liable on the forged instru- 


ment if his promise to assume the contract induces the other 
party to change his position to his prejudice, but in such a case 
the liability rests on the doctrine of estoppel and not on that 
of ratification.® 

§ 144. Who May Ratify—a. In General. As a general rule the 


ratification of a particular act or contract may be made by any- © 


one in whose behalf such act or contract has been done or made, 
if he could have given authority to do the act or enter into the 
contract in the first instance, and if he still has power to do so 


_at the time of the ratification; otherwise not.?° 


§ 145. b. Ratification by Agent. As a general rule an agent 
eannot ratify an unauthorized act or contract performed or en- 
tered into by himself so as to make his principal liable thereon; 
nor can an agent ratify an unauthorized act or contract per- 
formed or entered into by a third person on behalf of his prin- 
cipal, unless he has authority to ratify it, or had authority to 
perform the act in person or to authorize the act to be performed 
by another.*4 

§ 146. Actor Must Have Acted in Behalf of Ratifier. As a 
general rule in order that an unauthorized act or contract may 
be capable of ratification it is necessary that the person who 
assumes to act as agent therein must purport to be the agent 
of the alleged principal, and that the act or contract must pur- 
port to be done or entered into in the name of or on behalf of 
such principal. Hence if an alleged agent does not pretend or 
assume to be acting for another, but acts solely on his own 
account, then as to such other the transaction.is inter alios acta, 
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and he cannot make himself a party to it by his ratification of 
the act.}? 

§ 147, Existence of Principal. It is necessary for a valid ratifi- 
cation that the person in whose behalf the unauthorized act was 
done should have been in existence and identified or capable of 
being identified at the time of the performance of the act.*® 

§ 148. Knowledge of Facts—a. General Rule. As a general 
rule, in order that a ratification of an unauthorized act or trans- 
action of an agent may be valid and binding, it is essential that 
the principal have full knowledge, at the time of the ratification, 
of all material facts and circumstances relative to the unauthor- 
ized act or transaction, or that some one authorized to represent 
the principal, except the agent, have such knowledge, unless the 
principal is willfully ignorant or purposely refrains from seeking 
information.** 

§ 149. b. Constructive Notice; Failure To Inquire. In the ab- 
sence of circumstances sufficient to put a man of reasonable 
prudence on inquiry, no duty rests upon a principal to make any 
effort to discover whether another is doing unauthorized acts in 
his name, and he may assume, until otherwise advised, that his 
agent will act within the scope of his authority; hence a prin- 
cipal’s failure to use diligence to make such discovery 1s not 
such negligence as will charge him with constructive knowledge 
of what he might have discovered by such inquiry, and therefore 
will not render him liable under a ratification made without such 
knowledge.*® 

§ 150. c. Deliberate Ratification. The lack of full knowledge 
does not protect a principal who is willfully ignorant, and delib- 
erately chooses to act without such knowledge, as where, knowing 
that he is ignorant of some of the facts, he has such confidence 
in his agent that he is willing to assume the risk and to ratify 
the act without making inquiry for further information than 
he at the time possesses, or where he intentionally and deliber- 
ately ratifies without full knowledge under circumstances which 
are sufficient to put a reasonable man upon inquiry.*® 

§ 151. Ratification in Part—a. In General. Although a princi- 
pal has an election either to repudiate or to ratify an unauthor- 
ized act of an agent on his behalf, he cannot, without the consent 
of the other party to the transaction, ratify in part or repudiate 
in part, but must either repudiate or ratify the whole transaction. 
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He cannot ratify that part which is beneficial to himself and 
reject the remainder, but with the benefits he must take the bur- 
den.** 

§ 152. b. Ratification of Part as Ratification of Whole. It 
follows from the above general rule that a ratification, with full 
knowledge, of part of a transaction in general operates as a rati- - 
fication of the whole transaction.7® 

Separable and independent transactions. This rule does not 
apply to different and independent transactions, and in the 
absence of other evidence of ratification the mere ratification by 
a-principal of previous acts of an agent is not conclusive of the 
ratification of later similar acts, and will not prevent the prin- 
cipal from rejecting them if he so elects.’ 

§ 153. Necessity of New Consideration. Since ratification is 
equivalent to prior authority, no consideration other than that 
inuring to the principal from the original contract is necessary 
to support a ratification.”° 

§ 154. Necessity of Intention To Ratify, A ratification of the 
unauthorized act of an agent or of a stranger who assumes to 
act as such must be found in the intention of the principal, either 
express or implied, to ratify. If that intention cannot be shown 
no ratification can be held to have been established.24 

§ 155. C. Manner of Ratification—In General. The general 
rule is that whatever form of authorization would have been 
sufficient to clothe the agent with original authority to do an 
act will be sufficient to constitute a ratification of such act when 
done without previous authority; and conversely that wherever 
the law requires a particular mode of authorization there can be 
no valid ratification except in the same manner. So except where 
a particular form of authorization would have been necessary, 
no particular formality is essential to constitute a ratification ; 
it may be either express or implied, or in writing, or by parol. 2 

§ 156. Implied Ratification—a. General Principles. In a creat 
majority of the cases the ratification of unauthorized acts of an 
agent need not be, and is not, made expressly, but is implied frum 
the acts and words of the paineipel except where the ratification 
is required to be in a particular form.2* Generally speaking a 
ratification may be implied from any acts, words, or conduct on 
the part of the principal which reasonably tend to show an inten- 
tion on the part of the principal to ratify the unauthorized acts 
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or transactions of the alleged agent, provided the principal in 
doing the acts relied on as a ratification acted with knowledge 
of the material facts. This rule is particularly applicable where 
it appears that the principal has repeatedly recognized and ap- 
proved similar acts done by the agent.** On the other hand, it 
is not necessary, in order to prevent a principal from being 
bound by the unauthorized act of an agent, that he should ex- 
pressly repudiate it, since a repudiation or intention not to ratify 
as well as a ratification may be implied from the acts and conduct 
of the principal.?® 
§ 157. b. Intention. Ratification is a matter of intention, ex- 
press or implied, on the part of the principal, and in order to 
establish an implied ratification there must be some acts or con- 
duct on his part which reasonably tend to show such intention.?°. 
§ 158. c. Accepting Benefits. In accordance with the rule that 
the principal must ratify the whole of the agent’s unauthorized 
act or not at all, and cannot accept its beneficial results and at 
the same time avoid its burdens, it is well settled that, as a gen- 
eral rule, if a principal with full knowledge of all the material 
facts takes and retains the benefits of the unauthorized act of an 
agent he thereby ratifies such act, and that with the benefits he 
accepts also the liabilities and burdens resulting therefrom.*’ 
Ignorance of facts. The mere fact that the principal has re- 
ceived or enjoyed the benefits of the unauthorized act will not 
amount to a ratification if he did so in ignorance of the facts.*§ 
Duty to restore. The rule of ratification by the acceptance of 
benefits implies the power of election to accept or reject what 
has been received, and where the principal has suffered no preju- 
dice and can make restitution, he should, when he is apprised 
of the facts, make his election, and if he decides not to ratify 
he should return the fruits of the unauthorized act, and if he 
does not do so within a reasonable time, but retains, uses, or 
disposes of what he has received, he will be held to have ratified 
the act of the agent, unless such restoration would be of no prac- 
tical value to the other party. There is no ratification if, at 
the time it becomes known that the agent exceeded his authority, 
the principal has put it beyond his power to return or restore 
the benefits received, or if without his fault conditions are such 
that he cannot be placed in statu quo or repudiate the entire 
transaction without loss.?° 
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§ 159. d. Acquiescence or Silence. Mere silence or delay on the 
part of a principal in repudiating the unauthorized act of an 
agent does not necessarily amount to a ratification. As a general 
rule, however, if the principal on being informed of the unau- 
thorized act of the agent does not then repudiate it or do so 
within a reasonable time thereafter, but without any objection 
acquiesces in what the agent has done, he will be held to have 
ratified the act.*° 

Knowledge of facts and opportunity to repudiate. In order 
_ that the above general rules may apply the principal must have 
full knowledge of the act of his agent and an opportunity to 
repudiate it.** 

Time for disavowal. The more prevailing rule is that the prin- 
cipal, upon learning of the unauthorized act of his agent, if he | 
does not intend to be bound thereby must repudiate it within a 
reasonable time.* 

Prejudice to third person or agent. The silence of an alleged 
principal when fully informed of the facts may be sufficient from 
which to infer a ratification of an unauthorized act, although 
a third person has not been misled or prejudiced thereby; but 
as a general rule mere silence or delay will not be conclusive of 
ratification unless the rights of innocent third persons have been 
prejudiced thereby, or in other words unless the ease contains 
this element of equitable estoppel.** 

Distinction between unauthorized acts of agents and of stran- 
gers. It has been said that in the case of an unauthorized act 
by a mere stranger the principal need take no notice of it, and 
ean be bound only by an affirmative ratification; but on the con- 
trary it has been held that while mere silence in such eases is 
not conclusive, it is evidence of ratification, and that if the cir- 
cumstances are such that silence on the part of the principal, 
when fully informed of the unauthorized act, would be ecaleulated 
to mislead the other party, a failure to repudiate the act may 
justify a finding of ratification.** 

§ 160. e. Suing, Defending, or Otherwise Attempting To En- 
force Contract. Where a principal with knowledge of the facts 
claims and seeks to enforce by suit rights based upon the unau- 
thorized acts or contract of an agent or other person acting in 
behalf of the principal, as where he attempts by suit to enforce 
the payment of notes received by the agent without authority, 
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he thereby impliedly ratifies such act or contract. The same 
rule applies if he attempts in any other way to enforce or take 
advantage of such contract.* : 

Action not based on contract. Where the action is not based 
upon the contract made by the agent, the principal may, without 
ratifying it, maintain an action to protect his rights.** 

§161. D. Operation and Effect—Retroactiveness—a. General 
Rule. It is a well settled rule, subject to certain exceptions, that 
a ratification relates back to the time when the unauthorized act 
was done and makes it as effective from that time as though it 
had been originally authorized.** 

§ 162. b. Exceptions and Limitations. It is a well settled rule 
that a ratification will not relate back so as to impair or defeat 
the rights of third persons which have intervened between the 
time of the doing of the unauthorized act and its ratification by 
the principal. So if a third person has a complete cause of 
action or defense when a suit is commenced, he cannot be de- 
prived thereof by a subsequent ratification of an act which is 
without binding force except for such ratification. Nor can rati- 
fication subject a third person to loss or damage for nonper- 
formance of an obligation or duty which he would not be obliged 
to perform in the absence of ratification. Neither can a ratifi- 
gation relate back so as to make valid an act which was utterly 
void and against the law, or so as to give effect to the act of 
one who was incapacitated to receive an original appointment 
as agent, or so as to make void a contract that was valid at the 
time and place of ratification.** 

§ 163. Revocability. Although a principal may disaffirm a 
transaction which he has ratified without having full knowledge 
of all the facts, and which he has not intentionally ratified re- 
gardless of knowledge, if once he elects to ratify and does so 
with full knowledge of all the facts, his ratification becomes 
irrevocable, and he cannot afterward repudiate the agent’s acts 
or set up his want of authority.* 

§ 164. As to Agent—a. In Contract. A valid ratification, being 


‘equivalent to prior authority, relieves the agent from any lia- 


bility to third persons for having acted without authority.” 
Between agent and principal. A valid ratification by the 

principal relieves the agent from any liability to the principal 

which would otherwise result from the fact that the agent acted 
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in an unauthorized way or without authority.* 

§ 165. b. In Tort. The ratification of an agent’s tort will fix 
liability therefor to the third person upon the principal, and 
will relieve the agent from liability to his principal on account 
of the tort. But such ratification will not relieve the agent from 
liability to the third person injured thereby, except where the 
act of the agent is a trespass or other tort merely because he 
acted without authority, as in such a case a subsequent ratifica- 
tion relates back and relieves his act of its tortious nature and 
him from liability therefor.*? 

§ 166. As to Principal. Upon ratification with full knowledge 
of the facts, or upon an intentional ratification regardless of 
knowledge, of an act done or contract made by an agent without 
authority, the principal is bound as fully as if the agent had 
acted under original authority.** 

§ 167. As to Third Persons—a. In General. As a general rule 
if a principal does not deny the power of an agent to act for 
him, but on the other hand ratifies his unauthorized acts, it does 
not lie in the mouth of any third person to eall in question the 
agent’s authority.** : 

§ 168. b. Right of Withdrawal by Other Party. As to whether 
or not an unauthorized contract entered into by an agent on 
behalf of his principal is binding on the third person by the 
mere fact of ratification without any further action on his part, 
or whether he has a right to withdraw therefrom, the authorities 
are conflicting. According to one view, the third person has no 
right to withdraw his offer made to the agent, and a ratification 
by the principal, at least if made within a reasonable time, re- 
lates back to the time the contract was entered into so as to 
make it binding on the third person as from that moment, not- 
withstanding that on learning of the agent’s want of authority 
he repudiated the contract before it had been ratified by the 
principal. According to another view, where a contract sought 
to be ratified is partly executory, and the party seeking to ratify 
does so to avail himself of the unauthorized act in order to enforce 
a claim against a third person, such ratification is, on the ground 
of want of mutuality, of no effect unless assented to by such 
third person. Between these two extremes the better rule, and 
that supported by the weight of authority, is that until ratifi- 
cation the third person is free to withdraw from the contract, 
and if he does not do so the principal’s ratification cures the 
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defect in authority and the third person becomes thereafter 
bound as though the authority had been previously conferred, 
and he cannot thereafter withdraw except on grounds entitling 
him to a rescission; but if before the principal elects whether 
he will ratify the other party signifies his intention not to be 
bound, there can be no ratification.*® 
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bid 206, e. Fraud and Misconduct. 
: 207. p pera Lien. 
—_ a. In General. 
208. b. Necessity for Possession. 


§ 169. A. Duties and Liabilities of Agent—Duty To Be Loyal- _ 
a. General Rule. The relation of an agent to his principal " 
_ ordinarily that of a fiduciary, and as such it is his duty, in all 
dealings concerning or affecting the subject matter of his agency, y; 
to act with the utmost good faith and loyalty for the furtherance 
and advancement of the interests of his principal. If he fails to 
do so and is guilty of misconduct which operates to his principal’s 

. disadvantage or injury he is responsible to his principal for any 
loss resulting therefrom, or the principal may repudiate the. ac ts 
of the agent and recover back any money or property paid him. 46 
“ § 170. b. Individual or Adverse Interests. Good faith . 
loyalty to the principal’s interests require that an agent must 
not, except with his principal’s full knowledge and consent, 
assume any duties or enter into any transaction concerning the 
subject matter of the agency in which he has individual interests, 

or represents interests adverse to those of his principal. If in 
violation of such rule the agent has individual interests, or rep- 
resents interests which are in conflict with those of his principals 
_ the principal when he acquires full knowledge of the facts may 
repudiate the transaction, without regard to whether the agent. 
actually acted in bad faith, or whether the transaction resulted 
in a loss to the principal; or the principal may adopt the trans- 
action and compel the agent to account for any profits made 
thereby.** 
§ 171. c. Duty To Account for Profits of Agency. Asa doniene 
rule it is a breach of good faith and loyalty to his principal for 
an agent, while the agency exists, so to deal with the subject 
‘matter thereof, or with information acquired during the course | 
of the agency, as to make a profit out of it for himself in excess 
of his lawful compensation; and if he does so he may be held 
as a trustee and may be compelled to account to his principal — 
for all profits, advantages, rights, or privileges acquired by him 
in such dealings, whether in perfortanee or in violation of his — 
duties, and be required to transfer them to his principal upon — 
being reimbursed for his expenditures for the same, unless the — 
principal has consented to or ratified the transaction knowing ~ 
that benefit or profit would accrue, or had accrued, to the agent, _ 
AL 


or unless with such knowledge he has allowed the agent to so 
46. Agency 2 ©. J. § 353. 47. Agency 2 C. J. § 354. 
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change his condition that he cannot be put in statu quo.*® 

§ 172. d. Selling Agent Must Not Sell to Himself. An agent 
authorized to sell or lease his principal’s property must, as a 
general rule, sell or lease only to a third person, and must not, 
without his prineipal’s full knowledge and consent, himself be- 
come the purchaser or lessee either directly or through the 
agency of a third person.*® The mere fact of a purchase by an 
agent appointed to sell makes the sale prima facie voidable. Such 
a sale is not absolutely void, but is voidable merely, and may be 
rendered effectual and valid either by the express ratification 
by the principal with a knowledge of all the facts, or by the 
principal’s acquiescence for’an unreasonable length of time with 
a like knowledge of the facts.*° 

Remedies of principal. Unless the principal consents to the 
agent becoming a purchaser with full knowledge of all the facts, 
or unless he subsequently ratifies the transaction, he may have 
the sale set aside and the property returned or reconveyed to 
him; or, if the agent has sold the property, the principal may 
compel him to account for the proceeds; or he may allow the 
transaction to stand and compel the agent to account for any 
profits he has made out of it.®t 

§ 173. e. Purchasing Agent Must Not Purchase from Himself. 
An agent authorized to purchase property for his principal must 
not, except with the principal’s full knowledge and consent, pur- 
chase the property from himself either directly or indieeuee 
If the agent is guilty of wrongdoing in this respect the principal, 
when he acquires knowledge of the facts, may at his election 
avoid the transaction, or he may compel the agent to account 
for any excess he received above the real value of the property.” 

§ 174. f. Purchasing Agent Must Not Purchase for Himself. 
As a general rule an agent must not, without his principal’s full 
knowledge and consent, purchase for himself property which he 
is employed to purchase for his principal. If he does so it is a 
breach of faith and he will be regarded as holding the property 
so purchased, although purchased in his own name, or its pro- 
ceeds, for his principal.®* 

Remedies of principal. In case of a purchase by the agent in 
breach of his duty to purchase for his principal, he may be com- 
pelled to convey the property so purchased to his principal, 
upon his being reimbursed, and upon the principal complying 
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with the terms of the contract of purchase, or if the agent has 
sold the property he may be compelled to account for the pro- 
ceeds, or the principal may, if he prefers, repudiate the trans- 
action and throw the loss if any upon the agent.®4 

§ 175. g. Transactions between Principal and Agent. As a 
general rule an agent is not permitted to enter into any trans- 
action with his principal on his own behalf respecting the subject 
matter of the agency, unless he acts with entire good faith and 
without any undue influence or imposition, and makes a full 
disclosure of all the facts and cireumstanees attending the trans- 
action.®® 

§ 176. h. Acquisition of Adverse Right or Title. Good faith 
and loyalty to his principal’s interest also require that an agent 
shall not use his position or information obtained by him during 
the course of his agency to acquire for himself, without the 
principal’s knowledge and consent, any adverse right, title, or 
interest in the subject matter of the agency.”® 

§ 177. i. Acting for Both Parties. As a rule an agent cannot 
act as such for both parties to the same transaction in matters 
which involve the exercise of discretion, where the interests of 
the parties are conflicting, unless he does so with the knowledge 
and consent of both.*? 

§ 178. j. Transactions after Termination of Agency. The 
above rules as to good faith and loyalty do not apply after the 
ageney has been fully terminated, but because of the previous 


trust relations, however, equity will subject subsequent trans- 


actions to a rigorous examination to see that the former agent 
did not abuse his position of trust and influence, or in any way 
fail in his attitude as agent during the agency.”® 

§ 179. k. Duty To Notify Principal of Material Facts. Loyalty 


to his principal’s interests requires that an agent shall make 


known to his principal every material fact concerning his trans- 
actions and the subject matter of his agency that comes to his 
knowledge or is in his memory in the course of his agency.” 

§ 180. Duty To Obey Instructions—a. General Rule. It is the 
duty of an agent whose authority is limited by instructions to 
adhere faithfully thereto, and if he exceeds, violates, or neglects 
such instructions he will be liable to the principal for any loss 
or damage resulting therefrom. 
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§ 181. b. Qualifications and Exceptions in General. Ordinarily 
a substantial compliance with the terms of the authority is all 
that can be required, and where this has been done a circum- 
stantial variance from the instructions is immaterial.” 

Discretionary and positive instructions. In so far as the agent 
is invested with discretionary powers he is required to act only 
according to the best of his judgment for the interest of his 
principal, and in the absence of negligence or bad faith he will 
not be liable, but if the instructions are direct and positive the 
agent has no discretion, and his motives in departing therefrom 
are not material, and it will not affect his liability that he did 
so in good faith for what he believed to be the advantage of the 
principal. i 

§ 182. c. Where Instructions Are Ambiguous. If the instruc- 
tions of a principal to his agent are ambiguous or capable of 
‘different constructions, the agent is not chargeable with disobe- 
dience or its consequences in case he makes an honest mistake 
and adopts a construction different from that intended by the 
principal.®* 

§ 183. d. In Cases of Emergency. In cases of necessity arising 
from a sudden emergency the conditions may be such as not only 
to justify but also to require a deviation by the agent from his 
previous instructions, or from the customs and usages of the 
particular agency. In such cases if the.agent does what he 
deems best for the interests of the principal in the exercise of 
a sound discretion he will not be liable, although it may subse- 
quently appear that a course different from that adopted would 
have been more to the advantage of the principal.** 

§ 184. e. Illegal or Immoral Acis. An agent cannot be held 
accountable for his failure to obey instructions to perform acts 
which are illegal or immoral, or which if complied with would 
work a fraud upon others.® 

§ 185. Duty To Exercise Care, Skill, and Diligence—a. In Gen- 
eral. An agent in the performance of his duties as such must 
exercise ordinary and reasonable care, skill, and diligence, and 
for his negligence in failing to do so he will be liable to his prin- 
cipal for any loss or injury occasioned thereby. However, he is 
required to exercise only ordinary and reasonable care, skill, and 
diligence, and if he does so he will not be liable for losses which 
the principal may sustain. By ordinary eare, skill, and diligence 
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is meant such as a person of ordinary prudence would exer ie 
in the conduct of his own affairs of the same nature under simila r 
circumstances. 
§ 186. b. Agent Not an Insurer. Eien the agent is rene i 
to exercise only ordinary care, skill, and diligence, he is not, 
- in the absence of an express agreement, an insurer of the suee 
of his undertaking, and does not guarantee the principal again 
incidental losses, or undertake that he will commit no errors ¢ 
mistakes, and so will not be liable for losses occurring wither at 
any fault or negligence on his part. Neither is he liable, if he 
has acted in good faith and with due care, for losses due to a 
mere mistake, including losses arjsing out of mistakes in doubt- 
ful matters of law, nor for losses due to an error of judgment in n 
regard to matters with which he is invested with disexeiinag y 
ar powers.°*? : 
§ 187. c. Special Undertakings. The rule of ordinary care, 
skill, and diligence is that which, in the absence of express agree 
ment, the law attaches to the relation of principal and agent, and 
it may by special stipulation between the parties be varied and 
either narrowed or enlarged.®® 
§ 188. e. Gratuitous Agency. If an agent acts gratuitously he 
cannot be held liable for a mere nonfeasance where he has never 
; entered upon the undertaking, but if he does enter upon it he 
~~ may be held liable for negligence in the performance of the duties 
which he has undertaken.*® 
§ 189. e. Employment Requiring Bacoul Skill. In case of an 
. employment which requires special or professional skill an agent 
who professes or holds himself out as possessing such skill will 
- be liable for losses due to his failure to possess or exercise the 
- same, and this is true notwithstanding the agency is eratuitou : 
»* An agent, although professing special skill, does not, however, 
insure the success of the undertaking or guarantee against mis- 
takes or errors of judgment; but is held only to the exercise of 
the care and skill of one ordinarily skilled and competent in the 
particular business or profession.” : 
> -§190. Duty To Account—a. In General. It is the duty of an | 
agent to account to his principal for all property or funds belong- — 
ing to his principal which come into his hands by virtue of his 
agency, or which come into the hands of a subagent appoimted 
by the agent to receive them.” 


aa 
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§ 191. b. Duty To Deliver Funds or Property to Principal. An 
agent must deliver the funds or the property to his principal 
upon a proper demand therefor, or at such times as may be fixed 
by the express or implied terms of the agency, or upon the termi- 
nation of the agency; or he must satisfactorily explain why he 
does not do so.” 

§ 192. c. Keeping and Rendering Accounts. In accordance 
with his duty to account, it is ordinarily the duty of an agent, 
where the business in which he is employed admits of or requires 
it, to keep true, regular, and accurate accounts of all his trans- 
actions and dealings in the subject matter of the agency, as to 
both the receipts and the disbursements.” 

§ 193. d. Estoppel To Deny Principal's Title. Asa general rule 
an agent’s duty to his principal prevents him, when called upon 
to account for property or funds received by him from his 
principal or on his account, from disputing his principal’s right 
or title thereto.” 

§ 194. e. Illegality of Transaction. An agent cannot be com- 
pelled to account for funds or property received by him for his 
principal in the course of an illegal transaction where the right 
of recovery and the illegal transaction are so closely connected 
that the principal cannot enforce his right without showing the 
illegality. But where money or property has been actually paid 
or delivered to an agent for his principal, it is usually held that 
the latter may recover such money or property from the agent, 


although it was received by the agent as the fruits of an illegal 


contract or transaction. However, a number of courts have 
refused to allow a recovery by a principal in an illegal enterprise, 
on the ground that to do so would be to enforce, or at least to 
recognize, the illegal agreement.” 

§ 195. B. Duties and Liabilities of Principal—Compensation of 
Agent—a. In General. To entitle a person to compensation for 
services rendered as the agent of another, he must ordinarily 
have been employed by that other to render such services; and 
if he performs services or acts without authority, he is not en- 
titled, in the absence of ratification, to compensation therefor.” 
Where the agent’s employment is by special agreement, his right 
to compensation will, of course, be determined by the terms of 
the agreement.”” 

§ 196. b. Agency Wrongfully Revoked. An agent is entitled 
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to the commissions or salary he has earned, or the reasonable 
value of his services, at the time of his discharge, where such 
discharge is wrongful, and he is entitled to the full compensation 
specified in the contract where such services result in a subse- 
quent fulfillment of the purpose of the agency, and the contract 
is terminated by the principal for the purpose of avoiding pay- 
ment of the compensation."® 

§ 197. c. Abandonment or Renunciation of Agency by Agent. 
If, as is often the case, the contract of agency contemplates com- 
plete performance on the part of the agent in order to entitle 
him to compensation, he can recover nothing for part perform- 
ance if he voluntarily abandons his employment without cause 
before completion.” 

§ 198. d. As Affected by Ilegality of Transaction. An agent 
who negotiates an illegal transaction in behalf of the principal, 
or whose services are otherwise tainted with illegality, cannot 
as a rule recover compensation therefor, if he has knowledge of 
the illegality at the time of performance. If the agent has no 
knowledge of the illegality of the transaction, or if his act is 
not a part of it then he may recover.* 

§ 199. e. As Affected by Fraud or Misconduct. As a general 
rule an agent who is guilty of fraud upon his principal in the 
transaction of his agency is not entitled to compensation for his 
services.** In like manner an agent generally forfeits his com- 
pensation where he wrongfully refuses or fails to account for 
funds of the principal in his hands.* 

Representing adverse interest. If, in the transaction of the 
agency, the agent represents persons having interests adverse to 
those of the principal, he generally loses his right to compensa- 
tion. In the absence of estoppel or waiver, an agent loses his 
right to compensation from the principal, if, without the prin- 
cipal’s express or implied consent, he accepts compensation from 
the adverse party, or has even a promise of compensation from 
him.** 

Individual interest of agent; secret profits. An agent who 
falsely denies that he has an individual interest in the subject 
matter of the agency which is antagonistic to that of the prin- 
cipal,.or who misstates the nature or extent of his interest, or 
who conceals or‘fails to disclose his interest or its nature or 
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extent, thereby deceiving the principal, is guilty of a fraud which 
generally forfeits his right to compensation for his services as 
agent. Similarly he loses the right to compensation if in trans- 
acting the agency he seeks to advance his own interests at the 
expense of the principal’s, thereby reaping a secret profit.® 

§ 200. f. As Affected by Sufficiency of Agent’s Services. If an 
agent performs no service under his contract of employment, he 
cannot as a rule recover compensation thereunder. So if he 
otherwise fails to perform his undertaking according to the 
terms of his contract, he is ordinarily debarred from recovering 
the compensation specified therein. Generally speaking an agent 
is not entitled to compensation on account of unsuccessful ef- 
forts to negotiate the transaction which he was employed to 
negotiate.*® 

Production of person willing to contract. Where an agent 
undertakes merely to produce a person who is able, ready, and 
willing to enter into a specified transaction with the principal 
on the terms prescribed by the latter, the production of such a 
person generally entitles the agent to the contract compensation, 
although the principal fails or refuses to enter into the trans- 
action in question, or although the third person fails or refuses 
to complete the transaction on account of some default by the 
principal.®? 

Procuring parties to enter into contract. If the agent under- 
takes not merely to find a person who is able, ready, and willing 
to enter into a particular transaction with the principal, but to 
effectuate the transaction itself, then, unless the parties actually 
enter into that transaction, the agent is not entitled to the com- 
pensation specified in his contract of employment.*® 

Procuring contract differing from that which agent was au- 
thorized to negotiate. If the principal and a third person enter 
into.a contract as a result of the agent’s intervention, the agent 
is not deprived of his right to compensation by the a: that the 
contract so concluded differs in terms from the one which he 
was employed to negotiate, unless it differs not only in terms 
but also in substance, so as to render it an entirely new and 
altogether different transaction. However, an agent employed to 


negotiate a contract on particular terms is not entitled to com- 


pensation under the terms of his employment for producing a 
person who is willing to enter into the contract only on dif- 
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ferent terms.® 

Agent as procuring cause of transaction. An agent is not 
entitled to compensation as for negotiating a transaction which 
has been entered into by the principal and a third person unless 
he was the procuring cause thereof. If, on the other hand, the 
agent was the procuring cause of the transaction, he is entitled 
to compensation for effecting it, even though he had no personal 
intercourse with the third person. | 

Transactions negotiated by principal. Except where the par- 
ties expressly agree that the agent shall be entitled to ecompen- 
sation upon sales or contracts made by the principal, the agent 
is not entitled to compensation where the principal himself nego- 
tiates the transaction without the agent’s aid and without deriv- 
ing any advantage from the agent’s efforts.® 

§ 201. g. Amount. In the absence of any ‘stipulation in the 
contract fixing the amount of compensation or a method for 
determining it, the law allows the agent a reasonable compen- 
sation.®? 

§ 202. Damages for Breach of Contract by Principal—a. Tn 
General. In the absense of an express or implied stipulation to 
the contrary in the contract of agency, the principal of a com- 
mercial agent is under no obligation to continue in business and 
afford the agent opportunity, means, and facilities for earning 
his commissions; and hence his failure to do so affords the agent 
no ground for the recovery of damages. Where, however, there 
is such an obligation, whether expressed or implied, on the part 
of the principal, he is liable in damages to the agent for a breach 
thereof.°* 

§ 203. b. Termination of Agency. An agent wrongfully dis- 
charged may treat the contract of employment as continuing, 
although broken by the principal, and recover damages for the 
breach. As a general rule the prima facie measure of damages 
for a wrongful discharge of the agent is the compensation stipu- 
lated for the entire services, reducible on proof that the agent 
has sustained an actual loss less than such amount.” 

Duty as to other employment. The agent upon his discharge 
is bound to use reasonable efforts to secure employment else- 
where. If he secures employment, or by reasonable diligence 
might have done so, the amount of compensation received or 
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that might have been received must be deducted from the amount 
of compensation for the balance of the original term of employ- 
ment.°*° 

§ 204. Agent’s Right to Reimbursement and Indemnity—a. In 
General. An agent ordinarily is entitled to indemnity against 
the consequences of all proper acts done by him in the execution 
of his agency or in pursuance of the authority eonferred upon 
him, and to reimbursement from his principal for all advances 
and expenditures properly made in carrying into effect the pur- 
poses of the agency.®’ 

§ 205. b. Illegality of Transaction. An agent who knowingly 
engages in an illegal transaction for his principal cannot recover 
of the latter for advances made on his account or for losses 
ineurred in conducting the agency.®® 

§ 206. c. Fraud and Misconduct. An agent is not as a rule 
entitled to reimbursement and indemnity on account of advances 
made, expenses incurred, or losses sustained in reference to trans- 
actions as to which he has been guilty of fraud, negligence, or 
other misconduct.*® 

§ 207. Agent’s Lien—a. In General. Where an agent is en- 
titled to compensation, or to reimbursement and indemnity on 
account of advances, expenses, and losses, and the money or 
property of the principal with reference to which his services 
were rendered, or the advances were made, or the expenses or 
losses incurred, is in his hands, he has a lien thereon which 
entitles him to retain the property until his claim is satisfied.t 

§ 208. b. Necessity for Possession. To entitle the agent to a 
lien the funds or property against which it is asserted must be 
in the actual or constructive possession of the agent, and he must 
have acquired that possession lawfully, and in his capacity as 
agent.” 
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§ 209. A. Liability of Agent to Third Person—Liability on 
Unauthorized Contract—a. In General. A person who assumes to 
act as agent for another impliedly warrants that he has authority 
to do so; and if therefore he in fact lacks authority he renders 
himself personally liable on the warranty to one who deals with 
him in good faith in reliance thereon,’ although, according to 
some decisions, his liability is that of principal.* 

Class in which agent liable classified. The cases in which an 
agent, acting without or in excess of authority, has been held 
personally liable are generally classified as follows: (1) Where 
the agent makes a false representation of his authority with 
intent to deceive; (2) where with knowledge of his want of 
authority but without intending any fraud he assumes to act 
as though he were fully authorized; and (3) where he under- 
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“take to act honestly believing that he has authority when in 
fact he has not.* 
- §210. b. Nature of Agent’s Liability. By the weight of au- 
“thority an agent is not liable upon a contract which he enters 
into without or in excess of his authority unless it contains apt 
_ words to bind him personally,” although according to some de- 
cisions, particularly in the earlier cases, he may be held per-— 
-gonally liable on the contract itself, as if it were his own, although 
it contains no apt words to bind him personally.® 
8 211. c. Nonexistent or Incompetent Principal. An agent 
will be held personally liable where he professes to enter into a 
ieontraet for a principal who is at the time nonexistent, or legally 
incompetent or irresponsible, even though in thus entering into 
the contract he acts in good faith. In accordance with this rule 
it has been held that an agent is personally liable where he 
professes to enter into a contract on behalf of an unincorporated 
association, club, or committee, or on behalf of a corporation, 
before its incorporation. 

- §212. d. Third Person’s Knowledge of Lack of Authority. 
The rule that an agent acting without or in excess of authority 
is personally liable is subject to the qualification that the person 
dealing with him must have acted on the faith of the representa- 
tion, express or implied, that the agent had the authority as- 
‘sumed and without knowledge of any want of authority on the 
agent’ S part. e 

‘Mutual mistake. Where all the facts touching the agent’s 
_ authority or its source are equally within the knowledge of both 
parties who act thereupon under a mutual mistake of law as to 
the liability of the principal, the agent cannot be held.® 
§ 213. e. Contracts Such as Would Not Bind Principal If Au- 
Oierined. An agent who falsely represents his authority to make 
a contract on behalf of another is not liable in contract or in 
tort, unless the contract is one which the law would enforce 
_ against the principal if it had been authorized by him, or unless 

the agent by some apt expression guarantees the contract or 
assumes it himself.?° 

§ 214. Liability on Authorized Contract—a. Disclosed Princi- 
pal. Where an agent acts on behalf of a disclosed principal, his 
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; erally considered as the acts and contracts of the principal, and 
in the absence of an agreement otherwise, involve no personal 
liability on the part of the agent to a third person.) | Op, 

Intention as governing liability. Whether the agent of a dis- 
closed principal binds himself depends upon the intention of the 
parties, which must be gathered from the facts and circum 
stances of each particular case. The presumption in such cases. 
is that it was the agent’s intention to bind his principal and not 
to incur a personal liability; and ordinarily the agent will not 
be personally bound except upon clear and explicit evidence « of 
an intention to substitute or superadd his personal liability for Ise 
or to that of the principal. But it is the disclosed intention which 
governs, not any intention hidden in the mind of the agent, and 
accordingly the agent may render himself personally liable, al- 
though this is contrary to his actual intention, if he has in fac t 
bound himself according to the terms of the contract.” 

Pledge of individual credit by agent. Although an agent acts 5 
within the scope of his authority and. for a disclosed principa al, 
he may so exclusively pledge his own eredit or superadd it to 
that of the principal as to render himself personally liable to— 
the extent to which credit has been extended to him.” “5; 

Liability of agent of foreign principal. By the more modera 
rule, it is immaterial whether the principal is a foreigner or not. 

. If by the language of the contract the agent, and not the prin- 

, cipal, is bound, such must be its construction; and, on the other 

; hand, if it clearly binds the principal and is in form a contract — 

with him only, the agent will be exonerated. 8 : 

§ 215. b. Undisclosed Principal. An agent who enters into a 
contract in his own name without disclosing the identity of his ‘a 
principal renders himself personally liable even though the third | 
= person knows that he is acting as agent, unless it affirmatively — 
appears that it was the mutual intention of the parties to the 
contract that the agent should not be bound. With stronger 
reason an agent who, without disclosing his agency, enters into ie 

contractual relations in his own name with one who is unaware . 

of the agency binds himself and becomes subject to all liabilities, 

express and implied, created by the contract and transaction, in * 

like manner as if he were the real principal, although in con- $s 

tracting he may have intended to act solely for his principal.?® 
§ 216. Liability for Money Paid to Agent—a. In General. 


7 
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Where money has been paid to an agent for his principal, under 
such circumstances that it may be recovered back from the latter, 
as where it has been paid through fraud or mistake, the agent 
is liable as a principal as long as he stands in his original position 
and until there has been a change of circumstances by his having 
paid over the money to his principal, or done something equiva- 
lent to it. But it is held that where the agent is known as such 
to the third person and the payment to him is a proper one, in 
pursuance of a valid authority, and without fraud, duress, or 
mistake, the third person’s remedy, in case he ultimately becomes 
entitled to a return of the money, is against the principal, and 
he cannot hold the agent individually lable for its return, al- 
though he has not paid it over to his principal. Where the agent 
has in good faith paid the money over to his principal before 
receiving notice of the third person’s right to reclaim the same, 
the latter’s remedy is against the principal, and the agent is 
relieved from liability therefor.*® 

_ § 217. b. Money Illegally Received. Where money is know- 
ingly illegally demanded and received by an agent from a third 
person by compulsion or otherwise, the agent cannot exonerate 


himself from personal responsibility by paying it over to his 


principal.” 

§ 218. Liability in Tort—a. In General. An agent is liable to 
third persons for his own torts in like manner as other persons, 
his liability being neither increased nor decreased by the fact 
of his agency.1® 

§ 219. b. Nonfeasance. An agent is not responsible to a third 
person for injury resulting from nonfeasance, meaning by that 
term the omission of the agent to perform a duty owed solely 
to his principal by reason of his agency.*® 

§ 220. c. Misfeasance and Malfeasance. While an agent is not 
liable to third persons for injury resulting from his mere omis- 
sion to perform a duty owed to the principal alone, he is liable 
to them for injury resulting from his misfeasance or malfeasance 
meaning by those terms the breach of a duty owed to third sen 
sons generally, independent of the particular duties imposed by 
his agency ; and within the meaning of this rule the neglect or 
omission of the agent to perform some act which he Se to 
perform may amount to a positive misfeasance for which he is 
responsible to third persons.?° 
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' § 221. d. Misfeasance or Malfeasance of Subagent. An agent 
is not in general liable to third persons for the misfeasance or 
malfeasance of subagents employed by him in the service of his 
principal, unless he is guilty of fraud or gross negligence in the 
appointment of such subagent, or improperly cooperates in the 
latter’s acts or omissions.”! 

§ 222. B. Liability of Third Person to Agent—Liability on 
Contract—a. Disclosed Principal. The general rule is that where 
an agent makes a contract with a third person, naming his prin- 
cipal, the contract is made with the principal and not with the 
agent, and no cause of action for its breach subsists in favor of 
the agent against the other party thereto. But even where the 
principal is known, a contract may be made by an agent with 
a third person in such terms that he, the agent, is personally 
liable for the fulfillment of it, and he may therefore enforce the 
same; and the authorities are practically uniform that where the 
nominal promisee is an agent, and he has a beneficial interest 
in the performance of the contract or a special property in the 
subject matter of the agreement, the legal interest and right of 
action are in him.” 

§ 223. b. Undisclosed Principal. Since the law is that where 
an agent acts for an undisclosed principal he becomes personally 
bound on the contract, where a contract is made in the agent’s 
name, and he is individually liable thereon, the liability is recip- 
rocal, and the person with whom the contract is made is bound 
to him for its performance, unless the principal asserts his 
rights.”° 

§ 224, Liability in Tort—a. In General. The general rule is 
that an action will lie in favor of an agent against a third person 
for any injury or trespass committed by such third person against 
the agent personally while acting in the course of his employ- 
ment.”* 

§ 225. b. For Procuring Agent’s Discharge. An agent may 
maintain an action against a third person who maliciously pro- 
eures his principal to discharge him from employment under a 
legal contract, whether the term of service is for a fixed period 
or not, and although his principal has the right to discharge him 
at any time.”° 

§ 226. c. For Injury to Principal’s Property. Although a mere 
servant has not such a special property as will enable him to 
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maintain an action for the recovery of the principal’s property 
taken from his possession, yet an agent, who is in the possession 
of or entitled to the possession of property belonging to his 
principal by virtue of his agency, and who has a special or gen- 
eral property or interest therein, as in the case of a bailee or 
trustee, may maintain an action against a third person who dis- 
turbs his possession or unlawfully injures the property.”° 
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262. Who May Sue on Contracts. 
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a. In General. 
264. b. For Causing Loss of Agent’s Service. 


§ 227. A. Liability of Principal—In General. It may be stated 
as a general rule that where the relation of agency legally exists 
the principal will be liable to third persons for all acts com- 
mitted by the agent in his behalf in the course and within the 
actual or apparent scope of his agency, although some of the 
acts are to the principal’s advantage and some to his disadvan- 
tage, and although they are done in disobedience of positive but 
private instructions; or where, if not duly authorized, they are 
subsequently ratified by the principal with the full knowledge 
of the circumstances of the case. But in the absence of ratifica- 
tion or estoppel he is not liable for acts of the agent not within 
the scope of his authority.?" 

§ 228. Liability of Disclosed Principal on Contract—a. Author- 
ized Contracts. As a general rule, a principal is liable to third 
persons for all contracts made for him by his agent, and for all 
acts of the agent in connection therewith, while acting in the 
course of his employment and within the scope of his actual or 
apparent authority.*§ 

§ 229. b. Unauthorized Contracts. Conversely a person is not 
as a rule bound by the contracts of one who assumes without 
authority to represent him as agent, nor by contracts made by 
his agent beyond the scope of his actual or apparent authority, 
nor by acts done in connection therewith without authority or in 
excess of authority, unless the principal ratifies the same, or is 
estopped to deny the agent’s authority in the particular case.?° 

§ 230. c. Illegal Contracts. <A principal is not bound by an ille- 
eal executory contract made in his behalf by his agent.°° 

§ 231. d. Where Credit Is Given Exclusively to Agent. A per- 
son who, upon entering into contractual relations with an agent, 
has full knowledge of the principal, but extends credit to the 
agent exclusively, cannot thereafter resort to the principal, and 
the latter is not bound, although the agent acted in the course 
of his employment and for the principal’s benefit.*4 

§ 232. e. Agent Having or Representing Adverse Interest. A 
principal is not bound by a contract made in his behalf if, with- 
out his knowledge and consent, the agent acts in furtherance of 
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his individual interests, and the other party to the contract has 
notice of the agent’s breach of trust. But where the other party 
has acted in good faith, the principal cannot repudiate his lia- 


- bility on the contract on the ground that the agent in making 


it acts in his own interests, and not in those of the principal.*” 

Agent acting for both parties. An agent may with their full 
knowledge and consent represent both parties to a contract, and 
his contracts under these circumstances bind each within the 
scope of his authority; but where an agent without the full 
knowledge and consent of his principal represents the adverse 
party in a transaction, his contracts relating thereto are voidable 
at the option of the principal.** 

Collusion between agent and third party. A fortiori the prin- 
cipal may avoid contracts made by the agent as the result of 
fraud or collusion between the agent and the third party. It is 
otherwise where the principal has full knowledge of the trans- 
action and assents to it.** 

§ 233. Liability of Undisclosed Principal on Contract—a. In 
General. Although the third person extended credit to the agent . 
in ignorance of the fact that the latter was acting in a repre- 
sentative capacity, he may elect to hold the undisclosed principal 
when discovered, it being a firmly established rule that an undis- 
closed principal is bound by executory simple contracts made by 
the agent, and by acts done by the agent in relation thereto, 
within the scope of his authority and in the course of his em- 
ployment.*° 

§ 234. b. Unauthorized Acts and Contracts. The converse of 
the above rule is also true. Accordingly, it is the rule that, in 
the absence of estoppel or ratification an undisclosed principal 
is not liable on the contracts of one assuming without authority 
to act for him, or on contracts made by his agent in excess of 
his authority or not in the course of his employment.* 

§ 235. c. Contracts under Seal. It is the firmly established 
common-law doctrine that an action can be brought upon a sealed 
contract only against those whose names appear therein; and 
hence the general rule is that an undisclosed principal cannot 
be held liable upon a contract under seal executed by an agent 
in his own name.*? 

§ 236. d. Negotiable Instruments. The Negotiable Instruments 
Law expressly provides that “where the instrument contains or 
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a person adds to his signature words indicating that he signs 
for or on behalf of a principal, or in a representative capacity, - 
he is not liable on the instrument if he was duly authorized; but 
the mere addition of words describing him as agent, or as Alling 
a representative character, without disclosing his principal, does 
not exempt him from personal liability.” It also expressly pro- 
vides that a signature by “procuration” operates as notice that 
} he agent has but a limited authority to sign, and the principal 
is bound only in case the agent in so signing acted within the 
actual limits of his authority.*® 

‘The first of these provisions is divisible into three propositions, 
n namely : (1) That the representative is not liable where words 
‘ar e contained in the instrument or added to his signature, indi- 
eating that he signs in a representative capacity, which would 
seem to make the rule more favorable to the agent than before; af 
(2) that there is an exception, and he is liable, where he was 
not duly authorized to sign; and (3) that there is a further 
exception where the principal is not disclosed, in which ease the 
representative is liable.*® 

- § 287. e. Election To Hold Agent or Principal. While a per- 
son who has dealt with the agent of an undisclosed principal 
may elect to hold either the agent, or, upon discovery, the prin- a. 
cipal, he cannot hold both, and, if with full knowledge of the “a 
facts material to his rights he elects to hold the agent, he thereby 
discharges the liability of the principal; and conversely, if he 
elects to hold the principal, he thereby discharges the liability 
‘of the agent.*° me 
_ $238. Who May Be Sued on Contract. As a general rule. 
where a contract is made by an agent within the scope of his 
employment for an undisclosed principal, both the agent and ~ 
his undisclosed principal, when discovered, may be joined as . 
‘defendants in an action thereon, although it has been held that 

in such case the principal is not a necessary party defendant. 
Where the suit is on a contract executed by an agent within the 

% scope. of his authority for a disclosed principal, the principal, 

and not the agent, is generally the proper party defendant, and 

if the agent has no interest in the subject matter of the suit he 
is not a proper or necessary party defendant. But where the 
agent is rather a trustee than a mere agent or has a beneficial 

\ i interest, and relief against him is necessary to a complete deter- 

‘| mination of the issues, he is properly made a party defendant,* 
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-—s-« § 239. Liability in Tort—a. In General. Upon the prinei iple 
that he who does an act by another does it himself, a principal i iS 
liable to third persons for torts committed by his agent in pur- 
suance of, or as a natural result of, express orders given by t the 
principal, or which he has expressly authorized or speciall: lly 
directed his agent to commit.*” _ 

~ § 240. b. Tort within Course of Employment. The liability « 0: f 
the principal for torts committed by his agent is not limited to 
torts which he has expressly authorized or directed; he is liable e 
for all the torts which his agent commits in the course of h 

_ employment; and if the agent commits a tort in the course of 
his employment the principal is liable therefor even though he 
--was ignorant thereof and the agent in committing it exceede 1 
his actual authority or sispboped the express instructions of his ; 
principal.** 
§ 241. c. Tort outside Course of Employment. The prineipal’s 
liability for the torts of his agent is limited to acts within t e 
scope of the agent’s authority, or committed in the course of his 
Sie een, unless he subsequently ratifies them.“ => 
§ 242. d. Meaning of “Course of Employment.” In order to 
A ats the principal liable for his agent’s torts they must have 
been committed while carrying out the principal’s business; and 
it may be stated broadly that the tort of an agent is eat the 
course of his employment where the agent in performing it is 
endeavoring to promote his principal’s business within the scope — 
of the actual or apparent authority conferred upon him for that — 
purpose. But if the agent steps aside from the principal’s busi- 
ness, for however short a time, to do acts not connected with such — 
business the relation of agency is for that time suspended, and 
the agent is not acting within the course of his employment.4> 

- § 243. e. Wanton or Malicious Acts—Former Rule. It was the 
sh formerly that wanton and malicious acts of an agent im- 
posed no liability on the principal unless done under the direction — 
or with the assent of the principal.*® 
Modern rule. The weight of recent authority, however, dis- 
regards the intent of the agent in committing the tort, and Holds : 
that the principal is as liable for torts prompted by wantonness, 

, willfulness, or malice as for other torts, if they are committed 
3 in the course of the agent’s employment; but where the agent 
steps aside from the business of his principal and wantonly or 
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maliciously commits an act to accomplish an independent purpose 
of his own the principal is not liable therefor, unless such act 
has been previously authorized or is subsequently ratified.*” 

§ 244, f. Who May Be Sued. Where an agent and his prin- 
cipal are both liable for the same act of negligence, or the same 
tort, they may be joined as parties defendant in an action to 
recover damages for the injuries caused thereby. They may be 
sued either jointly or severally like other joint tort-feasors.** 

§ 245. Representations, Declarations, and Admissions of Agent. 
Where an agent, in negotiating a transaction or making a con- 
tract on behalf of his principal, makes representations, declara- 
tions, and admissions in connection therewith respecting the sub- 
ject matter, they will be binding on the principal, where they 
are made at the time and as a part of the transaction. But the 
principal is not bound by such representations, declarations, or 
admissions if the third person does not rely upon them, or is not 
justified in doing so, or has notice of the agent’s want of authority 
to make them; nor is the principal bound thereby, in the absence 
of ratification or estoppel, if the representations or declarations 
are without the scope of the agent’s apparent authority.* 

§ 246. Notice to Agent as Affecting Principal—a. General Rule. 
Subject to the qualifications hereinafter considered, it is a well 
settled general rule that a principal is affected with constructive 
knowledge, regardless of his actual knowledge, of all material 
facts of which his agent receives notice or acquires knowledge 
while acting in the course of his employment and within the 
scope of his authority, although the agent does not in fact inform 
his principal thereof. 

§ 247. b. Character of Notice. The rule that notice to an agent 
is notice to his principal is not applicable unless the notice has 
reference to business in which the agent is engaged under author- 
ity from the principal, and is pertinent to matters coming within 
that authority ; and hence a principal is not affected with knowl- 
edge which the agent acquires while not acting in the course of 
his employment, or which relates to matters not within the scope 
of his authority, unless the agent actually communicates his 
information to the principal.®* 

As regards materiality and source. Notice to an agent in 
order to be notice to the principal must relate to facts so ma- 
terial to the purpose of the agency as to make it the agent’s duty 
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to communicate the notice to his principal.™ 

§ 248. c. Time of Receiving Notice. While the general rule is 
that notice received by an agent during his agency is notice to 
the principal, its operation is sometimes held to be narrowed by 
the condition that not only must notice be received during the 
existence of the agency, but also that notice to bind the principal 
must be received by the agent while engaged in the particular 
transaction to which the information relates, and that notice to 
the agent in a prior disconnected transaction, although for the 
same principal, will not charge the latter, unless it is shown that 
such knowledge is present in the agent’s mind while acting in 
the subsequent transaction.** 

Prior to agency. On the question whether a principal is 
chargeable with knowledge acquired by an agent prior to the 
existence of his agency the authorities differ widely, some holding 
that in order to charge the principal the knowledge must be 
acquired by the agent during the agency, and that, as a general 
rule, knowledge acquired prior thereto will not affect the prin- 
cipal. The more logical rule, however, and that which is sup- 
ported by the great weight of recent authority, is that knowledge 
of an agent acquired prior to the existence of the agency will 
be chargeable to the principal if it is clearly shown that the 
agent, while acting for the principal in a transaction to which. 
the information is material, has the information present in his 
mind, or where it was acquired so recently, or under such cir- 
cumstances, that it will be presumed to have been in his mind 
at the time of the transaction in question, and provided the 
information was not obtained under such circumstances as to 
make it the legal duty of the agent not to divulge it to the prin- 
eipal.®* 

After termination of agency. A principal is not charged with 
notice received by an agent after the termination of his agency, 
unless the third person had a right to rely upon the continuance 
of the agency at the time when the notice was given.” 

§ 249. d. Where Presumption Is That Agent Will Not Inform 
His Principal. The rule that notice to an agent is notice to the 
principal does not apply when the circumstances are such as to 
raise a clear presumption that the agent will not transmit his 
knowledge to his principal; and accordingly, where the agent 
is engaged in a transaction in which he is interested adversely 
to his principal or is engaged in a scheme to defraud the latter, 
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the principal will not be charged with knowledge of the agent 
aequired therein.*® 

Where communication of knowledge by agent would * a 
breach of duty. Where it is not the agent’s duty to communi- 
cate his knowledge to his principal, or where it would be unlaw- 
ful for him to do so, as for example when it has been acquired 
confidentially as attorney for another client in a prior transaction, 


the principal will not be bound by his agent’s secret and con- 


fidential information.*” 
Collusion between agent and third person. The rule charging 


the principal with his agent’s knowledge is established for the . 


protection of those who.deal with the agent in good faith. If, 
therefore, the third person acts in collusion with the agent to 
defraud the principal, the latter will not be chargeable with any 
information which the agent receives pertaining to the trans- 
action.*® 

§ 250. e. Notice to Agent for Both Parties. Notice to an agent, 
who, with their knowledge and consent, represents both parties 
to a transaction, is notice to either of them to whom it would 
be notice if the agent represented him alone, and if each would 
be charged the notice to the agent is notice to both." 

§ 251. B. Liability of Third Person to Principal—Liability to 
Disclosed Principal on Contract—a. In General. The rule is well 
recognized that, where an agent is duly constituted, and names 
his principal, and contracts in his name, and does not exceed 
his authority, the person so contracting with the agent is re- 
sponsible to the principal for any breach of the contract, in the 
same manner as though the principal had made the contract 
personally.®° 

§ 252. b. Defenses and Equities. Equities arising bctween the 
third person and a known agent cannot, as a rule, be set up 
against the principal when he sues on the contract made by the 
agent as such with the third person. Where a principal accepts 
a contract made by the agent, he takes it as the agent made 10, 
and subject to all equities and defenses arising out of the con- 
ditions thereof, and the means and instrumentalities by which the 
agent procured it, even though the agent acted without authority 
or in excess of his powers.®+ 

§ 253. Liability to Undisclosed Principal on Contract—a. In 
General. As a corollary to the principle that the rights of the 
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other contracting party are not affected by the disclosure of a 
theretofore unknown principal, it is a well established general 
rule that, where an agent on behalf of his principal enters into 
a simple contract as though made for himself, and the existence 
of the principal is not disclosed, the contract inures to the benefit 
of the principal who may appear and hold the other party to 
the contract made by the agent.® 

§ 254. b. Where Exclusive Credit Is Given to Agent. A person 
has a right to determine with whom he will contract, and he 
eannot have another person thrust upon him against his expressed 
will. Accordingly if a person, in contracting with an agent 
whose agency is unknown, gives exclusive credit to the agent, 
as where he imposes personal trust or confidence in the agent 
or relies on his solvency, or on his special knowledge or skill, 
the principal cannot come forward and hold the other party to 
the contract, unless the contract has been fully performed by the 
agent or performance by the principal has been accepted.®* 

§ 255. c. Defenses and Equities. Where a third person who 
has entered into’a contract with an agent in ignorance of the 
fact that he was not the real principal, as he assumed to be, is 
sued upon the contract by the principal, he may avail himself of 
every defense which existed in his favor against the agent at the 
time the principal first demanded fulfillment of the contract.™ 

Set-off and counterclaim. The general rule is that a person 
contracting with an agent in his own name without notice of the 
agency may set off a debt or claim due to him from the agent 
personally, in an action by the principal on the contract. 

Limitations of rules. In order that the third person may be 
entitled to the benefit of equities and defenses good only as 
against the agent, he must be innocent of any knowledge of. 
facts and circumstances which would put a reasonably prudent 
person on inquiry that he is dealing with an agent; and, although 
the agent acts in his own name, if the third person knows or has 
reason to believe that he is dealing with one who is agent for 
another he cannot successfully set up such a defense or set-off.%° 

§ 256. Fraud or Misconduct of Agent as Defeating Liability. 
A eontract induced by the fraud or misrepresentation of an agent 
while acting within the real or apparent scope of his authority 
eannot be enforced by the principal against the party misled, 
whether the principal was disclosed or not at the time of the 
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making of the contract, and even though the principal did not 
authorize the agent to act fraudulently or to misrepresent, unless 
the party so wronged has in some way estopped himself from 
relying on the fraud. But where the fraudulent acts or misrep- 
resentations of the agent were not within either the real or appar- 
ent scope of his authority, they cannot be set up as a defense 
to an action on the contract by the principal; nor can the third 
person rely upon the agent’s fraud or bad faith against his prin- 
cipal as a defense.*’ 

§ 257. Payment to Agent as Discharging Liability—a. Where 
Agency Is Disclosed.. Payment to one whose agency is known 
but whose authority to receive payment is not shown will not 
preclude the principal from recovering from the debtor where 
the agent has failed to account to the principal; but it is other- 
wise where the agent has authority to receive payment.®® 

§ 258. b. Where Agency Is Undisclosed. The general rule is 
that where a person contracts with one who is the agent of an 
undisclosed principal but who has the indicia of ownership of 
the property involved in the transaction, payment to such agent 
prior to notice of his agency is a good defense to an action there- 
after brought by the principal on the contract.°° 

§ 259. Money or Property Wrongfully Disposed of by Agent— 
a. In General. The general rule is that the principal may re- 


_ cover his property or its value from a third person, where it has 


been wrongfully transferred by his agent contrary to his author- 
ity.”° 

§ 260. b. Right To Follow Trust Funds or Property. Money 
or property intrusted to an agent for a particular purpose is im- 
pressed by the law with a trust in favor of the principal until 
it has been devoted to such purpose; and where it has been 


‘wrongfully diverted by the agent such trust generally follows 


the fund or property in the hands of a third person, and the 
principal is ordinarily entitled to pursue and recover it as long 
as it can be traced and identified. Property which he ean iden- 
tify the principal can retake even in the hands of an innocent 
holder, since the agent can give no title when he has none; and 
this applies whether it is the identical property put into the 
hands of the agent or other property purchased by the agent 
with the proceeds, and even when it has been mixed with the 
mass of other property, if not so as to be incapable of being 
distinguished, unless it has come into the hands of one who 
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receives it for value, in good faith, and without notice of the 
trust, So as to acquire an equity therein superior to that of the 
principal." 

Burden of identification. The burden of identification is on 
the principal. As money has no “earmarks,” he must, as against 
an innocent holder, be able to show that the money is his iden- 
tical fund and impressed with some notice of that fact.” 

§ 261. c. Indicia of Authority or Ownership. Where the prin- 

cipal has fraudulently or negligently intrusted property to an 
agent with all the indicia of authority or ownership, a third 
person purchasing from such agent for a valuable consideration 
and in entire good faith will be protected from any claims of 
the principal, although the agent may have been given possession 
of the property for a special purpose and without authority to 
dispose of the same.“* 
..§ 262. Who May Sue on Contracts. According to the well 
settled common-law rule that an action upon a contract must be 
brought in the name of the party in whom the legal interest 
in the contract is vested, as a general rule where an agent in 
making a contract has kept within the scope of his authority, 
acting and contracting merely as agent for a disclosed principal, 
an action on such contract must be brought in the name of the 
principal, in whom the legal interest is vested, and not in the 
name of the agent.”* 

To this general rule there are four exceptions generally rec- 
ognized by the courts and text writers: (1) Where the agent 
contracts in his own name; (2) where the agent does not disclose 
his principal, who is unknown; (3) where by the usages of trade 
the agent is authorized to act as owner of the property ; and (4) 
where the agent has an interest in the subject matter of the 
contract, and in this case whether he professed to act as agent 
or not.”° 

§ 263. Liability in Tort—a. In General. As a general rule the 
principal may recover for injuries committed by a third person 
to his property or interests while in the hands of his agent, in 
the same manner and to the same extent as though such agency 
did not exist, and as if he had individually dealt with such third 
person.*° 

§ 264. b. For Causing Loss of Agent’s Service. A third person 
who wilfully and wrongfully interferes with an agent and entices 
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and induces him to abandon the performance of his duty to his 
principal is liable in damages in an action by the principal. 
Likewise, the principal has a right of action against a third per- 
son for personal injuries to his agent inflicted by such person, 
where some loss of service or capacity to fulfill the contract of 
agency results therefrom. The principal also has a cause of 
action against a third person for wrongfully interfering with his 
agent, and thereby preventing him from performing his duty to 
his principal according to the terms of the contract whereby the 
principal is damaged.” 


Ti. Aponcy, 2°C. J. § 576. 


CHAPTER XII 


EVIDENCE OF AGENCY OR AUTHORITY 


§ 265. Testimony of Agent. 
266. Declarations of Agent. 
a. As against Principal. 
267. b. As against Agent. 
268. Declarations and Admissions of Principal. 
269. Communications between Principal and Agent. 
270. Circumstantial Evidence. 
a. In General. 
271. b. Acts of Agent. 


§ 265. Testimony of Agent. The testimony of the agent, unless 
he is disqualified for some other reason, is competent to establish 
the fact of his agency, and the existence of facts from which 
the agency may be inferred, at least where the authority was 
verbally conferred.” wy 

§ 266. Declarations of Agent—a. As against Principal. The 
declarations of an alleged agent made to a third person in the 
absence of the alleged principal, which were not brought to his 
knowledge or ratified by him, and not supported by other evi- 
dence, are not competent against the alleged principal to prove 
the fact of his agency.” 

To prove extent of authority. It is also well established that 
such declarations of an agent are not admissible against the 
principal to show the extent of his authority as such agent.*® 

Other proof of agency. Before the agent’s statements can be 
shown against his principal the agency must be proved by other 
evidence; as at best such declarations are mere hearsay, and 
therefore they are not rendered admissible by the fact that the 
declarant has since died, or that they were made under oath in 
a former suit, or were made in the course of the transaction.** 

In support of other evidence. While the declarations of an 
alleged agent are of themselves incompetent to prove agency, if 
the agency is otherwise prima facie proved, they become admis- 
sible in corroboration, where they constitute a part of the res 
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geste and were made at the time of the transaction in question.* 

To prove belief and holding out by agent. Although the acts 
and declarations of the agent are incompetent to establish the 
agency, they are admissible to prove that the agent believed him- 
self to be the agent of a particular principal and so held himself 
out, and that the third person dealt with him as such in good 
faith.** 

§ 267. b. As against Agent. The rule that an agency cannot 
be proved by the acts and declarations of the agent applies only 
where it is sought to hold the principal for the acts and declara- 


tions of an alleged agent, and does not render evidence of such 


acts and declarations incompetent as against the agent.** 

§ 268. Declarations and Admissions of Principal. Any declara- 
tion or admission of the principal which in any way tends to 
establish the fact of agency, or the extent of authority, is admis- 
sible in evidence.* 

§ 269. Communications between Principal and Agent. Com- 
munications between principal and agent in which the authority 
of the latter is expressly or impliedly admitted are admissible in 
evidence.*® 

§ 270. Circumstantial Evidence—a. In General. Circumstan- 
tial evidence is ordinarily competent to establish the fact or 
extent of an agency. Where such evidence is resorted to for the 
purpose of establishing agency, all the facts and circumstances 
showing the relation of the parties, and their treatment of each 
other, and throwing light upon the character of such relation, 
are admissible in evidence.** 

§ 271. b. Acts of Agent. As a general rule the fact of agency, 
or the extent and scope thereof, cannot be established by proof 
of the acts of the pretended agent, in the absence of evidence 
tending to show the principal’s knowledge of such acts, or assent 
to them. But where there is further evidence that the alleged 
principal authorized or knew of the acts of the alleged agent 
and made no objection, or where the acts are of such a character, 
and so continued, as to justify an inference that the principal 
knew of them, and would not have permitted the same if unau- 
thorized, the acts themselves are competent evidence of agency.*® 
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BROKERS 
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a. In General. 
303. b. Completion of Negotiations. 4 
304. ec. Time within Which Transaction Must Be Negotiated. 
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. Negotiations Direct ee Principal. 
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309. h. Exclusive Agency. 
310. i. Effect of Failure or Refusal of Principal or Customer To 


Consummate Transaction. 


§ 272. A. Nature of Relation, Appointment, and Authority— 
Nature of Relation in General. A broker is, strictly speaking, a 
middleman or intermediate negotiator between the parties; he 
is not in the fiduciary relation of an agent to his principal, but ~ 
must favor neither the one nor the other of the parties between 


whom he effects a transaction. When acting in that capacity 


his duty is merely to bring the contracting parties together for. 
the purpose of making a contract, or, if so authorized, to make 
the contract for them. As a broker he is not entitled to the 
possession of the property which is the subject of sale or pur- 
chase, and does not act in his own name, but in the name of those 


who employ him.®® The relation existing between a broker and 


his customer is ordinarily a special agency.°° 

§ 273. Appointment or Employment—a. In General. To create 
the relation of broker and principal there must be a contract of 
employment, express or implied. No particular form is neces- 
sary for such an employment, and ordinarily all that is necessary 
is to show that the broker acted with the consent of the principal, 
whether such consent was given by a written instrument, orally, 


‘or by implication from the conduct of the parties.®* 


§ 274. b. Necessity of Written Authority. A contract for the 
employment of a broker need not be in writing, except where it 
is so required by statute.°? 

§ 275. Identity of Principal. Primarily a broker employed to 
do a particular thing is the agent of the party who first employs 
him, but in so far as he acts strictly as a middleman to bring 
the parties together or to execute the contract after the parties 
have agreed on the terms, such as to effect a purchase or sale 
of property, he is the common agent of both parties.°* 

§ 276. Delegation of Authority. Inasmuch as a person employs 
a broker from the opinion he entertains of his personal skill and 
integrity, a broker has no right to delegate his authority to 
another without the consent of his principal, except as to acts 
which are of a purely ministerial or mechanical character, in- 
volving the exercise of no discretion or skill, and except where 
a delegation of his authority is permitted by the usages of trade. 

§ 277. Duration and Termination of Agency. The agency of 
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a broker whose employment is definitely limited by his contract 
terminates with the expiration of the time specified, unless, by 
virtue of the contract, the agency continues thereafter until re- 
voked, or unless the time is extended by another agreement 
executed within the time specified in the original contract; and 
unless the contract is optional or unilateral, it cannot be revoked 
within the time fixed, without liability. But in the absence of 
a contract fixing the duration of a broker’s agency, it continues 
for only a reasonable time, and either of the parties may termi- 
nate it at will by giving notice, subject: only to the ordinary 
requirements of good faith.® F 

§ 278. Authority Conferred—a. General Rule. A broker is a 
special agent for a single object, and he cannot bind the principal 
beyond the limits of his authority. His power is limited by, and 
ceases with, his instructions, he having only such powers as are 
actually given or as are implied from those given; and ordinarily 
he has implied authority to do everything necessary to effect the 
business about which he is employed, unless restricted by express 
instructions or the usages of trade.*® 

§ 279. b. Custom and Usage. In the absence of a special con- 
tract, the authority and the duty of a broker depend on the 
course of dealing in the particular community. A customer in 
giving authority to a broker to negotiate a transaction in a cer- 
tain trade or market is presumed, in the absence of evidence to 
the contrary, to have authorized the broker to transact the busi- 
ness in question, in accordance with the rules, customs, and 
usages prevailing in that trade or exchange; and this is so, 
although the client does not in fact know what they are. An 
illegal custom is not binding on the principal, and this is also 


true of a custom which is unreasonable, or which varies or con- 


tradicts the express terms of the contract of agency; nor will 
a custom or usage be allowed to control the broker’s express 
instructions.” 

§ 280. c. Ratification and Repudiation. If a contract negoti- 
ated by a broker is made subject to confirmation by the principal, 
it is not binding on the latter until he ratifies it. So if a broker 
assumes to act for another without authority, or if a broker hav- 
ing a special authority acts in violation: of his instructions or 
beyond the terms thereof, there must ordinarily be a ratification 
by the principal, else he is not bound thereby. In such a case 
the principal may elect whether to ratify or to repudiate the 
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transaction.®* | 

§ 281. B. Duties and Liabilities to Principal—In General. A 
broker is bound to act in compliance with his principal’s instruc- 
tions, and in accordance with the customs and usages prevailing 
in the market where he deals; and he must act with good faith 
toward his principal.®® 

§ 282. Duty To Account. A broker must account to his prin- 
cipal for unexpended funds received from the latter and for all 
moneys received or profits made in transactions entered into in 
the principal’s behalf.t 

§ 283. Measure of Care Required. A broker is bound to exer- 
cise reasonable skill and diligence in the transaction of the busi- 
ness intrusted to him, and he will be responsible to his principal 
for any loss resulting from his failure to do so; beyond this he 
is not bound. If he exercises the same degree of care and dili- 
gence that a prudent man would exercise in a like business he 
is entitled to compensation and is not liable for losses resulting 
to the principal.” 

§ 284, Good Faith and Fraud. A broker must act in good 
faith and in the interest of his principal.* 

Individual interest of broker. Unless the principal is fully 
advised of the facts, a broker is not permitted to deal with the 
subject matter of his ageney for his own advantage, but must 
give the principal the benefit of any profit which he may make 
in the transaction.* 

Acting for persons adversely interested. A broker who is em- 
ployed to exercise his ability or discretion on behalf of his prin- 
cipal cannot, without his principal’s knowledge, agree to repre- 
sent the other party to the transaction.® 

§ 285, Title to Stock Purchased by Broker. Ordinarily, the 
title to stock bought by a broker for a client on margin or other- 
wise, whether purchased in his own name or not, vests in the 
client, subject, however, to a lien for the payment of advances 
and commissions due the broker, he being regarded as a pledgee 
of the stock.® 

§ 286. Delivery of Stock Purchased by Broker. Where a 
broker buys stock for a client, it is his duty to deliver the same 
to him on demand on payment or tender of the sum due him 
thereon, and the refusal of such a demand constitutes a conver- 
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sion. But until there is a demand and payment or tender by 
the client, the broker has the right to retain the stock in his own 
name, unidentified and unseparated; and he may use it as the 
necessities of his business may require, provided he keeps at all 
times in his possession or under his control an equal amount of 
Similar stock in such condition that the customer may at any 
time obtain possession thereof on payment of the amount due 
thereon from him to the broker.’ } 

§ 287. Pledge or Sale of Stock Purchased by Broker. A broker 
who has bought stock for another with money advanced by him- 
self and who holds it in his own name may, so long as he has 
not been paid or tendered the amount of his advances, pledge it 
to the extent of his lien thereon as security for his own debt to 
a third person without being guilty of conversion or breach of 
contract.® . 

§ 288. Margin Transactions. By far the greater part of a 
stockbroker’s transactions are made on margin which as a broker- 
age term signifies a sum of money, or its value in securities, 
deposited with a broker to protect him against loss in buying 
or selling for his principal. A broker undertaking to buy on 
margin has no right to sell without the client’s authority while 
he has sufficient margin in his hands. But a broker who makes 
a purchase for a client on margin may sell the stock on the 
client’s failure to make the necessary advances on demand.°® 

§ 289. C. Compensation—Right as Affected by Contract—a. 
Necessity of Contract. To entitle a broker to compensation, he 
must have been employed to negotiate the transaction in con- 
nection with which his services were rendered. In the absence 
of such employment, or in other words, where the broker acts 
as a mere volunteer, he is not entitled to compensation, although 
his services are the efficient cause of bringing the parties together 
and result in a sale or other contract between them.*° 

§ 290. b. Express and Implied Contracts. The contract of em- 
ployment entered into by a principal and a broker may be an 
express,contract. The employment and consequent agreement to 
pay commissions may also be implied from the circumstances. 
 § 291. c. Necessity and Sufficiency of Writing. In the absence 
of a statutory provision to the contrary, a contract employing 
a broker need not be in writing, and he may accordingly recover 
compensation for services rendered under an oral contract. Un- 
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der some statutes, however, written authority is required for 
particular transactions, and the broker is not entitled to com- 
missions unless he has such authority.” 

§ 292: d. Revocation of Authority. A broker employed to buy, 
sell, exchange, or lease property, or to procure a loan, is not 
ordinarily entitled to compensation for finding or trying to find 
a customer after the principal has withdrawn his offer, since the 
principal has a right to revoke the agency at any time before 
the broker finds a customer able, ready, and willing to consum- 
mate the transaction on the principal’s terms, unless the authori- 
zation is given for a valuable consideration or coupled with an 
interest.1% 

Necessity of notice and good faith. To avoid liability for com- 
missions the principal must notify the broker of the revocation 
before performance by the latter of the contract of agency; and 
the principal in revoking the agency must act in good faith, and 
not for the purpose of avoiding liability to pay for services of 
which he takes the benefit. If for example he terminates the 
agency after the broker has found a person ready, willing, and 
able to buy the property or to lend on the terms suggested by 
the principal, the broker is entitled to compensation. 

§ 293. Right as Affected by License To Do Business. It is the 
rule under statutes or ordinances in some jurisdictions that a 
broker who fails to procure a license to carry on his business 
as required by law cannot recover a commission for acting as 
broker. In other jurisdictions, however, a contrary view is 
taken, many of the cases proceeding on the ground that the 
license laws are enacted purely as revenue measures and have 
no effect on the rights of the parties inter se.1® 

§ 294, Right as Affected by Fraud or Misconduct—a. In Gen- 
eral, If a broker procures himself to be employed by fraud, he 
is not entitled to a commission for services rendered. So if a 
broker is guilty of fraud in executing the agency his right to 
compensation is lost. The rule that a broker is entitled to a 
commission when he produces a customer who is able, ready, 
and willing to enter into a contract with the sairimedipall on the 
latter’s terms is generally enforced only where the broker acts 
in good faith.® 

§ 295. b. Representing Adverse Interest. A broker who acts 
for both parties to an: exchange or purchase and sale or lease 
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of property is guilty of fraud which deprives him of the right 
to recover eompensation from either, unless the principal waives 
the fraud.1? 

§ 296. c. Individual Interest of Broker. If a broker has an 
individual interest in the transaction he is employed to negoti- 
ate, and conceals it from, or fails to disclose it to, the principal, 
it ordinarily constitutes a fraud which deprives him of the right 
to compensation for his services.18 

§ 297. d. Agreement To Divide Commissions. A secret agree- 
ment between real estate brokers representing different principals 
to pool or to divide their commissions in case the transaction is 
completed is void as against public policy, and deprives them of 
their right to compensation. But the mere fact that the broker 
has agreed to divide his commission with a third person will not 
defeat his right to compensation; and an undisclosed agreement 
by an agent of a vendor or a lessor to divide his commission 
with the purchaser or the lessee does not defeat his right to a 
commission for making the sale or effecting the lease.!® . 

§ 298. Right to Compensation Other Than Commission—a. In 
General. A broker may be entitled to compensation other than 
a commission. Thus a broker employed to find a purchaser may 
be entitled to the reasonable or agreed value of services ren- 
dered under the contract of employment, although he does not 
effect a sale himself, and even though no sale is effected.2° 

§ 299. b. Reimbursement of Advances, Expenses, or Losses. 
A broker is ordinarily entitled to reimbursement and to indem- 
nity for expenses, losses, and liabilities incurred by him on 
behalf of his principal. If the principal fails to deliver property 
which the broker has sold pursuant to the contract: of employ- 
ment, the broker may recover the amount in which he is obliged 
to answer to the buyer for the failure to complete the sale; or 
he may go into the market and buy like property at the best 
price at which he can obtain it, and may hold the principal for 
any resulting loss.*? 

§ 300. Commission on Transaction Effected by Principal Un- 
aided by Broker. Unless the broker is given the exclusive right 
to act, one employing a broker to sell or to lease property may 
notwithstanding negotiate a sale or a lease himself, and if he 
does so without the agency of the breker, and before the latter 
has procured a purchaser or a lessee, he is not liable to the 
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broker for a commission, provided such sale or lease is not made 
in bad faith for the purpose of defeating the broker.” 

§ 301. Commission from Both Parties. If a broker exercises 
no discretion but merely brings together the parties to an ex- 
change or the purchase and sale of property, and his employment 
then terminates, and the parties themselves settle the terms of 
the transaction, he acts as a mere middleman, and he may 
accordingly recover a commission from each party if each has 
agreed to pay him. If, however, the broker is employed as the 
agent of either party, so that that party relies on him to secure 
the best bargain possible, then the general rule forbidding a 
seeret double employment applies, and the broker cannot recover 
commissions from both parties to the transaction, unless they 
consent to his acting for both either expressly or by aaa 
from the circumstances of the case.”* 

§ 302. Sufficiency of Services of Broker—a. In General. As a 
general rule a broker is not entitled to compensation until he 
has performed the undertaking assumed by him; and in the 
absence of any contrary provision in his contract, it matters not 
how great have been his efforts nor how meritorious his services; 
if he is unsuccessful in accomplishing the object of his employ- 
ment he is not entitled to compensation.** 

§ 303. b. Completion of Negotiations. If by the contract of 
employment the broker is merely to find a customer who is able, 
ready, and willing to enter into a transaction with the princi- 
pal on the terms prescribed by him, the broker is entitled to 
compensation on performing that service, whether or not the 
principal completes the transaction.2® A broker employed to 
find a purchaser is not entitled to a commission where no sale 
is made, unless the purchaser is able, ready, and willing to take 
the property on the terms specified by the principal.?® All three 
of these elements must exist in the customer, in order to entitle 
the broker to his commissions, and it is not sufficient that the 
customer is ready and willing, but he must also have the ability 
to carry out the purchase or exchange; nor is it sufficient that 
he is able, ready, and willing, but on terms different from those 
preseribed by the owner.?? 

Contract on altered terms. If a broker has brought the parties 
together and as a result they conclude a contract, he is not de- 
prived of his right to a commission by the fact that the contract 
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so concluded differs in terms from the one which he was author- 
ized to negotiate. Where for example the principal econsum- 
mates a sale to a purchaser found by the broker, he is liable for 
the commission, although the sale is made at a smaller price than 
that originally proposed by him to the broker, unless the right to 
a commission is made conditional on a sale at the price mentioned 
in the broker’s authorization.” 

Continuation of negotiations. However, to entitle a broker to 
a commission, where the contract concluded differs from that 
which the broker was authorized to negotiate, the negotiations 
commenced by the broker must have continued uninterruptedly, 
and he must have been actively instrumental throughout in caus- 
ing the parties to consummate the transaction.2° 

§ 304. c. Time within Which Transaction Must Be Negotiated. 
Where no time is specified for the performance of the contract, 
such as an agency for the purchase or sale of property, it must 
be performed within a reasonable time after the contract is 
executed, as determined from the facts and the circumstances 
of the particular case.®° 

Where time is limited. Where the parties stipulate that an 
agency to sell property is limited to a definite period, it termi- 
nates at the expiration of that time, unless the broker has found 
a purchaser able, ready, and willing to buy the property within 
the time specified.** 

§ 305. d. Duty of Broker To Procure Binding Contract. ‘To 
entitle him to a commission where no sale is actually consum- 
mated, a broker employed to find a purchaser must either pro- 
duce to the owner a customer who is able, ready, and willing to 
buy on the terms prescribed by the owner, or else take the from 
the customer a binding contract of purchase. If a broker em- 
ployed to find a purchaser brings to the owner a person who is 
able, ready, and willing to purchase on the owner’s terms, he is 
entitled to compensation, although he does not make or negotiate 
a binding contract with the purchaser. 

§ 306. e. Broker as Procuring Cause of Transaction Negotiated. 
The fact that the transaction which the broker was authorized 
to negotiate is finally consummated does not of itself entitle the 
broker to a commission; he must have been the procuring cause 
of the transaction. This is true, although the broker had nego- 
tiated with the person with whom the principal finally con- 
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tracted; the fact that a broker finds a customer with whom the 
principal closes a contract without the broker’s further aid does 
not give him a right to a commission, unless he was the procur- 
ing cause of the transaction. If, however, the transaction which 
the broker was authorized to negotiate is consummated as the 
direct and proximate result of his efforts, he is entitled to a 
commission.** 

What constitutes procuring cause. The broker is the procur- 
ing cause within the meaning of the foregoing rule where the 
sale or other transaction is brought about through his efforts in 
the matter, such as by his advertisements, by his introduction of 
the parties, or by his giving the name of a person as a possible 
customer, whereby the sale or transaction is perfected by the 
principal.** 

Bringing parties together. If a broker who has found a cus- 
tomer does not take a binding contract from him in order that 
he may be entitled to compensation on the consummation of a 
contract between the parties, it is not enough merely to put the 
customer on the track of property which the principal wishes to 
sell, or to put the principal on the track of a possible customer, 
but he must be the means of bringing the parties together, unless 
the principal refuses to complete the transaction after the terms 
are arranged by the broker.* 

§ 307. f.. Negotiations through Other Agents. An owner of 
land may place it in the hands of as many brokers as he sees fit, 
as long as no exclusive agency is given; and where several 
brokers are employed to effect the same transaction, such as a 
sale or exchange of property, the broker who first produces a 
customer and is the procuring cause of the sale, exchange, or 
other transaction is entitled to the commission, to the exclusion 
of the other brokers.*® 

§ 308. g. Negotiations Direct with Principal. After a broker 
has found a customer and commenced negotiations, neither the 
principal nor the customer can break them off and defeat the 
broker’s right to a commission by concluding the transaction 
without: his aid. Nor can a principal reject an offer made by a 
person found by a broker and then without the broker’s inter- 
vention sell to the same person and thus defeat the broker’s right 
to a commission. A broker is entitled to a commission for effect- 
ing. a sale; although he takes no part in the negotiations, where 
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the sale is effected as the result of his introducing the customer 
and the principal or of his putting them into communication ; 
the principal cannot defeat the right to compensation by closing 
the transaction directly with the customer without the broker’s 
further aid.*? 

Ignorance of broker’s services. Where a broker authorized to 
sell land is the procuring cause of a sale made by the-owner with- 
out the broker’s personal intervention, he is entitled to a com- 
mission, although the owner made the sale in ignorance of the 


-broker’s having found the purchaser or having induced him to 


make the purchase, unless the broker has had an opportunity to 
inform his principal of his efforts, and the name of the purchaser, — 
but has failed to so inform him.** 

§ 309. h. Exclusive Agency. As a general rule a real estate 
broker who is given an exclusive right to sell property is entitled 
to a commission on any sale thereof made by the principal either 
independently or through the efforts of another broker within 
the time specified in the contract of employment, although the 
exclusive agent’s efforts did not contribute toward the sale, as 
where the principal himself sells the property without the 


. broker’s aid.*® 


§ 310. i. Effect of Failure or Refusal of Principal or Customer 
To Consummate Transaction. As a general rule, where a broker 
finds a customer able and willing to enter into a transaction on 
the terms proposed by the principal, he cannot, unless there is a 
special contract to the contrary, be deprived of his right to his 
commissions by reason of the transaction failing on account of 
some fault of the principal.*®? Where the principal has good 
grounds for refusing to complete the transaction and does so, 
the broker is not entitled to commissions.** 

Failure or refusal of customer. If the principal and the cus- 
tomer found by the broker enter into a valid contract, and the 
broker acts in good faith, the broker is not deprived of his right 
to a commission by the fact that the customer fails or is unable 
to carry out the contract, such as a contract of purchase. This 
rule is especially applicable where the failure or refusal of the 
eustomer is due to some fault of the principal.** 

Defect in principal’s title. A broker is entitled to his commis- 
sion where he has a customer who is ready, willing, and able to 
buy or exchange his principal’s property, but who refuses to con- 
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summate the transaction because of a defect in the principal’s 


title.*° 

Lien. Brokers do not usually possess the right of a general 
lien, but they, like other agents, may be in a situation to exer- 
cise the right of a particular lien.** 
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349. Lien of Factor. 
a. In General. 
350. b. Possession by Factor. 
D. Protection of Third Persons under Factors’ Acts. 
§ 351. In General. 
352. Persons Protected by Statutes. 


§ 311. A. Nature of Relation, Appointment, and Authority— 
Elements of Relation. A factor is an agent who, in pursuance 
of his usual trade or business, and for a compensation commonly 
called factorage or commission, sells goods or merchandise con- 
signed or intrusted to his possession for that purpose by or for 
the owner.** It is not essential that the property be consigned 
directly by the principal in order to make the consignee a factor; 
but it is essential that the consignee have the actual or construc- 
tive possession of the goods or merchandise which he is employed 
to sell. It is also essential that the goods are intrusted to the 
factor to sell; that he is engaged in the business of selling or of 
buying and selling such goods and merchandise for others; and 
that he is to receive compensation for his services.*® 

§ 312. Distinctions. The important difference between a factor 
and an ordinary agent is that the agent need not have possession 
of the property of his principal, while the factor must be in 
possession.** 

Consignment for sale or sale. It has been held that a factor 
who has made advances has the rights of a purchaser, but ordi- 
narily a consignment for sale such as will give rise to the relation 
of principal and factor must be distinguished from a sale. In 
a sale title passes to the buyer, while in a consignment to a factor 
title remains in the principal, but the possession passes to the 
factor, and if it appears that the depositor of the goods reserves 
a right to take them back, the transaction is considered a con- 
Signment and the consignee a factor. But the transaction is a 
sale and not a consignment to a factor for sale if it appears that 
it is the intention of the parties that the title to the goods is to 
pass to the party receiving them, for a price to be paid by him, 
without any reservation by the depositor of the right to take back 
the goods.*8 

§ 313. Appointment or Employment. To constitute one the 
factor of another there must be an appointment by the principal 
and an acceptance of the appointment by the factor which ap- 
pointment and acceptance may be made by parol, or may be 
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implied.*® 

§ 314. Duration and Termination of Relation—a. In General. 
The factor may be employed for a specified length of time. In 
the absence of a fixed time for the continuance of the employ- 
ment, as a general rule, his authority may be revoked by the 
principal at any time. The factor also may as a general rule 
renounce the agency at any time. 

Effect of advances. Although there are decisions to the effect 
that the principal may revoke the authority of the factor to sell 
even though the latter has made advances upon the goods, as a 
general rule the factor’s authority in suth a case is regarded as 
an authority coupled with an interest in the goods, and is irrev- 
ocable to the extent of his lien for advances made and expenses 
incurred on the goods. 

§ 315. b. Termination by Operation of Law. As in the case of 
other agencies, a factor’s agency may be terminated by opera- 
tion of law.” 

§ 316. Powers and Authority—a. In General. A factor is a 
mere agent, and his powers are governed by the general rules 
which prescribe the powers of an agent, the extent of his powers 
depending largely upon the contract between himself and his 
principal, and the instructions given to him by the principal. 
His agency with respect to the particular goods or merchan- 
dise is general, unless expressly limited by instructions; and 
since the object and business of a factor is to sell goods con- 
signed to him, in the absence of express limitations, he has im- 
plied power to do so, and has also by’ implication such powers as 
are necessary for the accomplishment of this object, and which 
are not inconsistent with the general power to sell.°* 

§ 317. b. Delegation of Authority. As a factor is generally 
employed on account of his superior knowledge in the special 
branch of business in which he is engaged as a general rule he 
cannot, except as to purely ministerial acts, delegate his author- 
ity to another, without the principal’s knowledge and consent, 
unless he is authorized to do so by usage or custom.** we 

§ 318. c. Effect of Usage in General. Except where the princi- 
pal and factor enter into a special contract, or the principal gives 
positive instructions to the contrary, a factor as a general rule 
has implied authority, in selling or otherwise dealing with the 
principal’s goods or merchandise to act in accordance with the 
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_ general usages and customs in that line of business, at the place 
to which they are consigned to him, even though the principal is 


in fact ignorant of the existence of the usage or custom.” 

§ 319. d. Authority To Sell in Own Name. In the absence of 
usage or instructions to the contrary a factor may sell the goods 
intrusted to him for sale, in his own name, as well as in the name 
of his principal.*® 

§ 320. e. Authority To Sell for Cash or on Credit. Even though 
it is the custom of trade to sell on credit, or to deliver the articles 
and wait a certain number of days for payment, if a factor is 
instructed to sell for cash, he of course cannot sell on eredit. 
But the rule supported by the weight of authority is that in the 
absence of instructions or usage to the contrary, the factor has 
implied authority to sell upon a reasonable credit, or upon such 
eredit as is usual and customary in the market where the goods 
are sold, provided he exercises due care in doing so.°7 

§ 321. f. Authority To Transfer Goods for Own Benefit. A 
factor has no authority to use goods consigned to him for his own 
personal benefit.*® 

§ 322, g. Authority To Pledge Goods. It is a well settled rtle 
of the common law that without the principal’s consent or 
authority a factor has no power to pledge his principal’s goods 
for his own individual debts, so as to pass any title to or interest 
in the goods to the pledgee as against the principal. Except to 
the extent that this rule has been modified by the adoption of the 
faetor’s acts, the general rule also applies, although the pledgee 
has no notice of the pledgor’s character as factor.” 

§ 323. h. Authority To Barter or Exchange. Since a factor’s 
power generally is to sell only, in the absence of special author- 
ity, he has no power to barter or exchange his principal’s goods 
and merchandise for other goods or merchandise. 

§ 324, i, Authority To Collect or Receive Payment. In the 
absence of restrictions, a factor who sells goods intrusted to his 
possession for that purpose has implied power to receive pay- 
ment, and to give a receipt and discharge to the purchaser,* 

§ 325. Ratification or Repudiation. In accordance with the 
doctrine of ratification or repudiation as applied to agents gen- 
erally, the principal cannot ratify an act which is not done on his 
behalf or in his name, but where the factor does acts on the prin- 
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cipal’s behalf or in his name, without proper authority therefor, 
the principal may either repudiate such acts or he may ratify 
them, in which ease the rights, duties, and liabilities of all per- 
sons concerned are as effectively established as if the acts rati- 
fied had been fully authorized in the beginning.® 

§ 326. B. Duties and Liabilities to Principal—Skill and Dili- 
gence Required in General. <A factor does not guarantee that 
he will not commit error, and is not bound to provide against 
extraordinary risks; but as the presumption is that the principal 
relies upon his sound discretion, it is his duty to exercise a rea- 
sonable degree of care, skill, and diligence in his employment, 
that is the same degree of care and diligence which a prudent 
man would exercise in his own business; and consequently lie is 
responsible to his principal for such losses, and for such only, 
as are incurred by reason of his failure to exercise such care, 
skill, and diligence, except where he acts without compensation, 
in which ease it has been held he is liable only for gross negli- 
gence.®* 

§ 327. Duty To Be Loyal. As in the case of other agents, it 
is the duty of a factor, in all transactions affecting the subject 
matter of his agency, to act with good faith and loyalty for the 
protection and advancement of the interests of his principal.** 

Sale to himself. Unless the principal, with full knowledge of 
the facts, consents to the transaction, a factor cannot purchase 
for himself the goods or merchandise which the principal leaves 
with him for sale.*® 

§ 328. Duty To Obey Instructions—a. General Rule. Subject 
to certain qualifications and exceptions, it is a well settled gen- 
eral rule that a factor is bound faithfully to follow the direc- 
tions and instructions of his principal, and that he will be liable 
to his principal for any loss or injury which may result from his 
failure to do so; and this rule applies not only to instructions 
accompanying the consignment, but also to subsequent instruc- 
tions, except that where the consignment is made under an ex- 
press agreement, the factor is not bound to follow subsequent 
instructions inconsistent with such agreement.®° 
- § 329. b. Inability To Comply with Instructions. Where the 
factor uses reasonable diligence to comply with his instructions 
and without any fault on his part is unable to do so, he is not 
liable to his principal for a failure to carry out the instructions.®* 
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§ 330. c. Effect of Advances; Sale for Reimbursement. The 
mere fact that a factor has advanced money on a consignment 
does not authorize him wholly to disregard the principal’s: in- 
structions as to a sale. But as a general rule, where a factor 
makes advances or incurs liabilities on account of the goods con- 
signed to him, and the principal after a reasonable notice and de- 
mand fails to repay the advances or discharge such liabilities, 
and the factor has reasonable grounds to apprehend a loss by 
obeying the instructions, either because of the insolvency of the 
principal, or of the insufficiency in value of the consignment to 
repay the advanees, he has the right to sell in the usual course 
of trade so much of the goods as may be necessary to reimburse 
such advances or meet such liabilities, although he violates the 
principal’s instructions in doing so, unless there is an express 
agreement between him and his principal which controls or varies 
thiseright.©* 

Consignment without instructions. Although there is some 
authority to the contrary, as a general rule where the consign- 
ment is made without instructions, and the factor makes ad- 
vances or incurs liabilities, either before or at the time of receiv- 
ing the consignment, he is clothed with the right to sell in the 
exercise of a sound discretion for his reimbursement at such time 
and in such mode as the usage of trade and general duty require, 


and the consignor has no power by any subsequent orders to sus- 


pend or control this right of sale.® 

§ 331. Duty To Inform Principal. It is the duty of the factor 
to inform the principal of all facts or circumstances, relating to 
the consignment, which may make it necessary for the principal 
to take measures for the protection of his interests, and the fac- 
tor will be liable to his principal for any loss that may result 
from his failure to discharge such duty, or from his negligence 
in transmitting the information.” 

§ 332. Duty as to Care of Goods. It is the factor’s duty to 
eare for and protect the goods which have been consigned to 
him with a reasonable degree of prudence and diligence, 

§ 333. Duty as to Insurance. Although a factor has power to 
insure his principal’s goods, as a general rule, he is under no 
obligation to do so, unless such obligation is imposed upon him 


_ by a general usage or custom to that effect.”2 


§ 334. Duty as to Sale—a. In General. In the absence of an 
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agreement or instructions as to the time, manner, or terms of 
sale the factor is at liberty to sell at such time, in such manner, 
and on such terms as he may deem proper in the exercise of a 
sound discretion, and will ineur no liability, where he acts in 
good faith and without negligence, for losses arising from his 
errors of judgment.”* 

§ 335. b. As to Time of Sale. In the absence of specific in- 
structions the time of sale is a matter within the sound discretion 
of the factor, especially where he has made advances on the 
goods. He must, however, sell the goods within a reasonable 
time, and will be held liable for damages resulting from an 
unnecessary: delay in their sale.’* 

_ § 336. c. As to Price of Sale. Where the goods are consigned 
without any instructions as to price, it is the factor’s duty to use 
reasonable skill and diligence to sell at the highest price obtain- 
able in the market; it is his duty to sell for at least the current 
market price and if in violation of this duty he sells below such — 
price, he is liable to his principal for the difference.” 

Where price is fixed. Where the factor enters into an agree- 
ment or guaranty as to the price to be received, he is liable if he 
sells below that price, although the price received is the market 
price, and although the contract price is arrived at through a 
mistake on the part of the factor.” 

§ 337. d. As to Sale for Cash or on Credit. If a factor is in- 
structed to sell for cash he is of course bound to do so, and a 
violation of such instruction will render him personally liable 
for the payment of the price for which the goods are sold: 

§ 338. e. Duty as to Collections. Where goods have been sold 
by the factor on credit, it becomes, as a general rule, his duty 
to use proper diligence and care in the collection of the purchase 
price, and where he fails to do so he will become liable to his 
principal for damages resulting to the latter from such neglect.”* 

Rights and duties as to proceeds. Unless there is an agree- 
ment, express or implied, giving the factor the right to appropri- 
ate the proceeds of a sale to his own use, and subject to the lien 
of the factor for commissions, advances, and charges, the pro- 


-eeeds of goods sold by a factor belong to the principal and the 


factor is liable, and bound to account to him therefor.” 
§ 339. Duty To Keep and Render Accounts. In accordance 
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with his duty to account for proceeds it is ordinarily the duty of 
the factor to keep true, regular, and accurate accounts of all his 
transactions and dealings in regard to the goods consigned to 
him for sale.®° 

§ 340. Duties and Liabilities of Del Credere Factors—a. In 
General. The obligation under a del credere commission arises 
only under an express contract and is not implied by law, and 
also arises only where the sale is made upon credit.* 

§ 341. b. Nature of Liability. In England, a del eredere agent 
is considered merely a guarantor of the debt due from the pur- 
chaser of goods sold by him, and, in order to fix liability on him, 
the principal must have first made an effort to collect from the 
purchaser, and this rule has been followed by some eases in the 
United States; under this rule the principal cannot sue the factor 
until the debtor has refused or neglected to pay. But the weight 
of authority is to the effect that the contract of a del ecredere 
agent is considered to be an absolute engagement to pay debts 
arising out of sales made by him when they become due, his lia- 
bility being that of a surety for the payment of such debts. Un- 
der this rule the liability of a del ecredere factor accrues when 
and only when the term of credit given on the sales has expired, 
and the purchase money is due.®2 

§ 342. c. Extent of Liability. A del credere factor is bound 
to see that his principal is paid in full for all goods sold by him, 
unless for some good reason the sale is rescinded or the goods 
cannot be delivered.®* 

§ 343. Liability for Conversion Generally. As in the case of 
other agents a factor is liable for a conversion of his prineipal’s 
funds or property where without a legal excuse he refuses to 
account for and deliver them on a proper demand therefor, as 
where he refuses to return unsold goods to the principal on 
demand.** 

§ 344. Rights in and Title to Goods—a. In General. As a gen- 
eral rule, although the factor has possession of the goods con- 
signed, and is a del eredere factor, until the goods are sold by 
him to a bona fide purchaser the general title to or property in 
the goods remains in the prineipal.® 

§ 345. b. Where Factor Has Made Advances. The mere fact 
that the factor has made advances to the principal on the goods 
does not change the title thereto, but to the extent that he has 
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a lien on the goods for advances, charges, etc., he has a special 
property or interest in the goods, and the principal’s right, title, 
and power of disposition of the goods is subject to such lien.*® 

§ 346. C. Compensation—Compensation in General. A factor’s 
right to compensation, which usually takes the form of commis- 
sions upon the goods sold, rests only upon a contract, express or 
implied, unless it exists by virtue of statute.*’ Ordinarily a fac- 
tor is entitled to his commissions when, and only when, his serv- 
ices under the contract are complete, such as when he sells and 
delivers the goods.** i 

§ 347. Forfeiture or Loss of Commissions. As a general rule 
the factor forfeits his right to commissions where he is guilty 
of fraud, misconduct, or gross negligence in the conduct of his 
agency, unless the principal waives the tort or breach of con- 
tract.®® 

§ 348. Personal Liability of Principal. A factor in the absence 
of a special agreement to the contrary has the personal security 
of his principal as well as a lien on the goods for his charges and 
advances; and although in some jurisdictions the factor is re- 
quired to proceed against the goods for his reimbursement be- 
fore resorting to the principal, in any event if the goods are sold 
and the proceeds are insufficient to pay the expenditures and 
advances by the factor, he may recover the difference from his 
principal.*° 

§ 349, Lien of Factor—a. In General. It is a well settled rule 
of the common law that a factor has a general lien upon the 
goods consigned to him while in his possession for all commis- 
gions, advances, and expenditures properly incurred in the course 
of the relation of principal and factor, and this right of the fac- 
tor is recognized in equity as well as in courts of law.** 

§ 350. b. Possession by Factor. The lien of a factor belongs 
to the class known as possessory liens; and it is a well settled 
rule that the factor must have either the actual or the construc- 
tive possession of the goods, or their proceeds, in order that his 
lien may attach thereto.” 

§ 351. D. Protection of Third Persons under Factors’ Acts— 
‘In General. Owing to the hardships imposed upon innocent 
third persons by the common-law rule that a factor or agent, 
whether in possession of the goods themselves or of a document 
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of title thereto, cannot pass a good title to a third person by a 
sale or pledge, unless authority so to do is conferred upon him 
by the true owner, remedial statutes, known as Factors’ Acts, 
have been enacted in many jurisdictions for the protection of 
such third persons. The first of these acts was passed in Eng- 
land in the year 1823, and has been followed in that country by 
several enlarging and amendatory acts. Soon after the passage 
of the act of 4 Geo. IV ¢ 83, a statute was passed in New York 
which, with a few modifications, was a reproduction of the 
English act, and, as amended, now appears as part of the Per- 
sonal Property Law. Similar statutes are now to be found in 
other states and in Canada. 

Purpose and effect. The purpose of this remedial legislation 
is to protect third persons who in good faith deal with factors 
or agents, who have been intrusted by the owners with the pos- 
session of the goods or with the documentary evidence of title 
thereto; and although the statutes do not all use the same terms, 
the general effect is to make possession conclusive evidence that 
the factor or agent in possession as the apparent owner is the 
real owner, so far as is necessary to protect a bona fide purchaser 
or pledgee and give him a good title as against the real owner; 
it is the act of the owner in conferring upon his factor the 
apparent ownership and the right of disposal, together with the 
fact that an innocent third person has dealt with the latter in 
reliance thereon, that estops the former from following his prop- 
erty.°** 

§ 352. Persons Protected by Statutes. Asa general rule the 
Factors’ Act protects one who, in good faith, and in ignorance of 
any defect of title, purchases goods or merchandise or makes 
advances thereon, and upon the faith of the apparent ownership 
thereof by a factor or agent, who has been intrusted by the 
owner with the possession of the goods or merchandise or with 
the documents of title thereto, provided the purchaser or pledgee 
is induced so to act on the faith of the ownership being in the 
factor or agent; he is not entitled to the protection of the statute 
if the factor or agent had neither possession nor documentary 
evidence of title to the goods. 

Purchaser for value. To enable a person to claim the protee- 
tion of the Factors’ Acts, it is generally necessary that a valuable 
consideration should be given for the purchase or pledge; and it 
has been held that a person is not within the protection of the 
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Statutes where he receives the goods or document of title in 


payment of or as security for an antecedent debt of the factor 
or agent, except to the extent defined in the statute.® 
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